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JUDICIAL HOUSEKEEPING 

THXXKSDAY, MAY 4, 1978 

HOUSE OF REPRESEXTATI\'ES, 
SUBCOMMITTEE ON COURTS, CIVIL LIBERTIES, 

AND THE ADMINISTRATION OF JUSTICE OF THE 
COMMITTEE ON THE JUDICIARY, 

Washington, D.C. 
The subcommittee met, pursuant to notice, at 9:50 a.m., in room 

2226, Rayburn House Office Building, Hon. Robert W. Kastenmeier 
(chairman of the subcommittee)  presidinp. 

Present: Representatives Kastenmeier, Drinan, and Butler. 
Also present: Michael J. Remington, counsel, and Thomas E. 

Mooney, assistant counsel. 
Mr. KASTENMEIER. The committee will come to order. 
The Subcommittee on Courts, Civil Liberties, and the Administra- 

tion of Justice is meeting this morning to consider a packet of bills 
relating to various judicial housekeeping proposals. 

At first glance, the bills before us are all similar in three respects: 
First, they do not propose drastic changes in the Federal judicial 
system. In this resrard they do not rise to the level of proposals pre- 
viously considered by this subcommittee to abolish diversity of citizen- 
ship jurisdiction or to increase the civil and criminal jurisdiction of 
U.S. magistrates. Second, they are all designed to better treat indi- 
viduals who participate in the iudicial process, whether these partici- 
pants be iurors. witnesses, judges, marshals, or litigants. In this 
con*^ext, these bills are all conservation measures designed to make 
the functioninqr of the Federal courts more efficient. They provide the 
courts with the tools to fulfill their assigned task. Third, the proposals 
have all received consistent support and have generated little or no 
hostilitv. 

I will now give a brief description of the pending bills. 
H.R. 3327 conforms the iudicial resifirnation section to the judicial 

retirement section and allows Federal judges with 15 years' service to 
resifini at the age of 65. 

H.R. 8492 provides the Attomev General with discretion to modify 
fees now set by law for the service of process by the U.S. Marshals 
Service. 

H.R. 12394 PU«^hori7,es pavment of transportation expenses bv U.S. 
mflrshals for persons released pending appearance in another district. 

H.R. S220 and H.R. 9122 incrense t'^e witness attendance fee from 
$20 to $.30 ner day and provide individuals who testify in court with 
morn pnui*^flhle travel and subsi.stence allowances. 

H.R. 11276 provides the courts of appeals and district courts with 
increased power to transfer cases improperly filed in those courts to 

(1) 



the appropriate court in order to cure a defect in jurisdiction or 
venue. 

H.R. 12389 contains several improvements to the Federal jury sys- 
tem. It eliminates the blanket mileage excuse for potential jurors and 
allows the excuse to be handled by the district judge on a case-by-casc 
basis upon a showing of undue hardship or extreme inconvenience. It 
also clarifies an existing ambiguity about which individuals convicted 
of crimes may be qualified to serve on a jury, increases jury fees and 
subsistence allowance, provides for a civil penalty and injunctive relief 
in the event of a discharge or threatened discharge due to an employee's 
jury service or summons to serve, and extends the coverage of the 
Federal Employees" Compensation Act to all persons summoned to 
serve as jurors in the district courts. 

At this time, without objection, I would ask that these bills and 
their respective lettei-s of transmittal be included in the hearing record. 

[The information follows:] 
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95TH CONGRESS 
1ST SESSION H. R. 3327 

IN THE HOUSE OF REPEESENTATIVES 

FEBRCART 9,1977 

Mr. CoRXAN introduced the following bill; which was referred to the Com- 
mittee on the Judiciary 

A BILL 
To amend tide 28 of the United States Code to permit the 

resignation with the right to continue receiving pay to 

certain Federal judges at age sixty-five who have com- 

pleted fifteen years judicial service. 

1 Be it enacted by the Senate and House of Representa- 

2 lives of the United States of America in Congress assembled, 

3 That subsection (a) of section 371 of title 28 of the United 

4 States Code is amended by striking out "who resigns after 

5 attaining the age of seventy years" and all that follows down 

6 through the end of the subsection and inserting in lieu therecrf 

7 the following: "shall continue, after resignation and during 

8 the remainder of such judge's lifetime, to receive the salary 

9 such judge was receiving at the time of such resignation if 

10 such judge resigns— 

I 
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1 " (1)  after attaining the age of seventy years and 

2 after serving at least ten years continuously or other- 

3 wise, or 

4 " (2) after attaining the age of sixty-five j'ears and 

5 after  serving  at  least  fifteen  years  continuously  or 

6 otherwise.". 
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m THE HOUSE OE REPRESENTATIVES 

Jctr 22,1977 

Mr. RoDiNO introduced the following bill; which was referred to the Com- 
mittee on the Judiciary 

A BILL 
To  establish  fees  for  services  performed  by  United   States 

marshals. 

1 Be it enacted by the Senate and House of Representa- 

2 lives of the United States of America in Congress assembled, 

3 That section 1921 of title 28, United States Code, is amended 

4 to read as follows: 

5 "The United States marshals shall collect and tax as 

6 costs fees for the following: 

"7 "Serv'uig  a  writ  of  possession,   partition,   execution, 

8 attachment in rem, or libel in admiralty, warrant, attachment, 

9 summons, capias, or any other writ, order or process in any 

10 case or proceeding; 

I 
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1 "Serving a subpena  or  summons  for  a  witness  or 

2 appraiser; 

3 "Forwarding any writ,  order, or process to another 

4 judicial district for serA'ice; 

5 "Tlie preparation of any notice of sale, proclamation in 

g admiralt3% or other public notice or bill of sale; 

rj "The keeping of property attached   (including boats, 

g vessels, or other property attached or libeled) actual expenses 

9 incurred, such as storage, moving, boat hire, or other special 

IQ transportation, watchmen's or keepers' fees, insurance, and 

11 an hourly rate for each deputy marshal required for special 

12 services, such as guarding, inventorying, moving, and so 

13 forth. The marshals shall collect, in advance, a deposit to 

14 cover the initial expenses for such services and periodically 

15 thereafter such amounts as may be necessary to pay such 

16 expenses until the litigation is concluded; 

17 "Copies of writs or other papers furnished at the request 

18 of any party; 

19 "Necessaiy travel in serving or endeavoring to serve 

20 any process, writ, or order, except in the District of Columbia, 

21 with mileage to be computed from the place where service 

22 is returnable .to  the place  of service  endeavor  shall  be 

23 collected and taxed by the marshal; or, where two or more 

24 services or endeavors, or where an endeavor and a service, 



1 are made in behalf of the same party in the same case on 

2 the same trip, mileage shall be computed to the place of 

3 service or endeavor which is most remote from the place 

4 where service is returnable, adding thereto any additional 

5 mileage traveled in serving or endeavoring to serve in behalf 

6 of that party. When two or more writs of any kind, required 

7 to be served in behalf of the same party, on the same person, 

8 in the same case or proceeding, may be served at the same 

9 time, mileage on only one such writ shall be collected; 

10 "The fees to be collected and taxed for the above shall 

11 be prescribed from time to time by regulation by the Attorney 

12 General. 

13 "For seizing or levying on property (including seizures 

14 in admiralty), disposing of the same by sale, setoff, or other- 

15 wise and receiving and paying over money, commissions of 

16 3 per centum on the first $1,000 collected and 1| per centum 

1*7 on the excess of any sum over $1,000 shall be charged by 

18 United States marAals. If not disposed of by marshal's sale, 

19 the commission shall be in such amount as may be allowed 

20 'by the court. In all cases in which the vessel or other 

21 property is sold by a public auctioneer, or by some party 

22 other than the marshal or his deputy, the commission herein 

23 authorized to be paid to the marshal shall be reduced by the 

24 amount paid to said auctioneer or other party. 
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4 

1 "For all services in a criminal case except for the sum- 

2 moning of witnesses, the United States marshals shall col- 

3 lect and tax a sum to be fixed by the court. 

4 "The marshal may require a deposit to cover all fees 

5 and expenses herein prescrihed.". 
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©fftrp of ll]p Attnnipy (Senpral 

JUL 1 3 1377 

The  Speaker 
House of Representatives 
Washington, D.C. 

Dear Mr. Speaker: 

Enclosed for your consideration and appropriate 
reference is a legislative proposal "To establish fees for 
services performed by United States Marshals." 

The proposed legislation would allow the Attorney 
General to modify fees now set by law for the service of 
process by the United States Marshals Service (USMS), 
including writs, orders, and other related services speci- 
fied in 28 U.S.C. S 1921.  The fees to be set by the 
Attorney General would permit the recovery of the actual 
costs of providing such services to private litigants who 
currently receive this unique benefit when a party to 
civil litigation. 

The costs of these services are not recovered through 
fees imposed by USMS but are paid from general Federal 
revenues.  Establishment of fees based on annual USMS 
computations is the most effective method for meeting 
continually rising expenses and for determining appropriate 
user charges.  This is consistent with the principle that . 
Government programs having particular benefits for identi- 
fiable recipients should be self-sustaining to the extent 
practical. 

Since 1969, there have been three audits of unrecovered 
costs for service of process.  A study by the General 
Accounting Office (GAO), "Need to Revise Fees for Services 
Provided by the Immigration and Naturalization Service and 
United States Marshals," was released in October 1969 and 
concluded that expenses exceeded fees in fiscal year 1968 by 
$470,000.  A Department of Justice report was issued by 
the Internal Audit Staff in June 1973 entitled, "Determina- 
tion, Collection and Recording of Fees for the Service of 
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Process, U.S. Marshals Service."  The most recent audit, 
released July 1976, is also by GAO, "U.S. Marshals Service— 
Actions Needed to Enhance Effectiveness."  All three reports 
recommend that the law be changed to revise the fees or to 
give the Attorney General discretion to revise the fees. 

The loss of. Federal revenues for service of civil pro- 
cess has continued at an accelerating rate since the fiscal 
year 1968 GAO estimate.  In fiscal year 1975, GAO estimated 
that costs for private civil process exceeded revenues by 
more than $3,800,000.  Department analysis shows the service 
of 425,000 pieces of civil process in fiscal year 1975 at an 
estimated direct cost of $4,250,000 and 238 work years. 
Based on the Marshals Service computations of $10.50 and 
$12.50 for service or writs and subpoenas and a low estimate 
of 400,000 pieces of private process, enactment of the pro- 
posed legislation would increase Federal revenues by 
approximately $3,200,000. 

The present USMS fees of $3 for service of writs and 
summonses and $2 for service of subpoenas were established 
August 31, 1962, by Public Law 87-621 (28 U.S.C. S1921). 
The law provides for the collection of 12 cents per mile for 
travel required to serve any process, except for service in 
the District of Columbia.  According to Senate hearing testi- 
mony, the fees increase in 1962 was designed to have litigants 
bear a larger part of the expenses of litigation without 
excessively burdening such litigants.  Other comments in the 
hearing report indicate that the revision was approved to 
permit fees to recover a greater share of the general 
increases of expenses during a period of relatively moderate 
inflation. 

The service of process by USMS is not mandatory for 
litigants.  It would be possible for private litigants to 
use commercial firms for this purpose; however, the fees 
of the Federal Government are comparatively very low.  The 
result is that the USMS is requested to provide service in 
most instances.  According to a GAO survey completed in 1975, 
the commercial process service fees in five USMS districts 
remged from $3 to $35 for delivery of process, with an average 
of approximately $11.  Some of the commercial firms Included 
in the survey charged additional amounts for services pro- 
vided at no extra cost by USMS, e.£., priority service. 
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Accordingly, the enclosed legislative proposal Is 
submitted to permit the Attorney General to modify these 
fees as well as the fees for all other services provided 
pursuant to 28 U.S.C. S 1921. 

The Office_of Management and Budget has advised that 
enactment of the proposed legislation would be consistent 
with the objectives of the Administration. 

Sincerely, 

SlGNEtt' 

Griffin B. Bell 
Attorney General 
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dJJTH CONGRESS 
2D SESSION H. R. 12394 

IN THE HOUSE OF REPRESENTATIVES 

APRIL 26,1978 

Mr. RoDiNo introduced the following bill; which was referred to the Committee 
on the Judiciary 

A BILL 
To amend chapter 315 of title 18, United States Code, to au- 

thorize payment of transportation expenses by United 

States marshals for persons released pending appearances 

in another district. 

1 Be it enacted by the Senate and House of Representa- 

2 lives of the United States of America in Congress assembled, 

3 That chapter 315 of title 18, United States Code, is amended 

4 by adding at the end thereof the following new section: 

5 "§4285. Individuals released under chapter 207 

6 "A court of the United States ordering an individual 

7 released pending his appearance before a court of the United 

8 States in another district in which criminal proceedings are 

9 pending,  when  the interests of justice  would  be  served 

I 
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2 

1 thereby, may direct the United States marshal to furnish 

2 the  defendant with  the  fare  for  transportation  or  with 

3 passage to the place where the charges are pending, and in 

4 addition may direct the United States marshal to famish 

5 the defendant with an amount of money not to exceed the 

5 amount authorized as a per diem allowance for travel under 

7 chapter 57 of title 5, United States Code, for subsistence 

g expenses to his destination. When so ordered, such expenses 

9 shall be paid by the marshal out of funds available to the 

10 Department of Justice for the payment of expenses for trans- 

U portation of prisoners.". 

12 SEC. 2. The analysis of chapter 315 is amended by 

13 adding at the end thereof the following: 

"4285. Indiyiduals released under chapter 207." 

SS-55I O - 19 - a 
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ADMINISTRATIVE OFFICE OF THE 
UNITED  STATES COURTS 

SUPREME   COURT   BUILOING 
WASHINGTON, O.C.   20944 • 

ROWLAND  F.   KIRKS 
DIRKCTO* 

WILLIAM E. FOLEv October 11,   1977 
DKPUTV DIHKCTOK 

Honorable Thomas P. O'Neill 
Speaker, United States 
House of Representatives 

Washington, D. C.  20515 

Dear Mr. Speaker: 

At the direction of the Judicial Conference of the United 
States, 1 am forwarding a draft bill which would amend chapter 
315 of title 18, United States Code, to authorize the payment 
by United States marshals of transportation expenses for persons 
released from custody pending their appearance to face criminal 
charges in another federal judicial district. 

This bill would address the situation where a person is 
arrested in one judicial district on an arrest warrant from 
a different district upon a complaint issued, an indictment 
returned, or an information filed therein.  Under Rule 40, 
Federal Rules of Criminal Procedure, such an arrestee shall be 
brought before the nearest available federal magistrate for 
removal proceedings and, if he is held to answer, a warrant o£ 
removal shall issue, removing the defendant to the district 
where the prosecution is pending.  He may then be admitted to 
bail for the purpose of appearance in that district under the 
normal release provisions of 18 U.S.C. §$3146 and 3148. 

Frequently defendants arrested upon federal criminal charges 
in a district other than that where the prosecution is pending, 
and required upon a warrant of removal to return to the district 
of prosecution for arraignment and trial, will obviously lack 
the necessary funds to provide their own transportation to the 
district where their appearance has been ordered.  Since there 
is no provision at present for the expenditure of government 
funds to pay for the transportation of such persons under their 
own recognizance, it has been necessary to hold such defendants 
in the custody of the marshal so that he may have them escorted 
to'theii- destination.  Thus persons who would otherwise be 
entitled to release, on bail or otherwise, must be retained in 
CSustbdy in order to arrange for their transportation at the 
I^Scpense of the government. 
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This practice has resulted in great delay in criminal pro- 
ceedings and has on occasion posed a threat to the ability of 
the courts to comply with the time limitations set by the Speedy 
Trial Act of 1974 on prosecution. */  It has further caused an 
unnecessary strain upon the manpower of the United States Marshals 
Service, which has been required to provide personnel to escort 
criminal defendants who are eligible for release on bail and 
would be capable of traveling under their own recognizance if 
their travel costs could be paid by the government on this basis. 
The strain upon the resources of the United States marshals has 
exacerbated the problem of delay in the disposition of criminal 
cases because the marshals have frequently taken a much longer 
time to transport these prisoners than they would consume in 
travel by themselves, particularly where the district of arrest 
is distant from that where the prosecution Is pending. 

The draft bill which is being submitted to you would add 
to title 18 of the United States Code a new section 4285 author- 
izing any cotirt of the United States, in releasing an individual 
pending his appearance in another federal judicial district in 
which charges are pending against him, to direct the United 
States marshal to furnish such defendant with transportation 
to the place where the charges are pending and to provide him 
with money for necessary subsistence expenses en route thereto 
in an amount not exceeding the subsistence allowance to which 
a government employee in travel status would be entitled.  Such 
travel and subsistence expenditures would be paid by the marshal 
out of fiinds available to the Department of Justice for the 
pajment of expenses of transporting prisoners.  See 28 U.S.C. 
J567(2). 

The problem of criminal defendants who are ordered removed 
from one Judicial district to another and lack the personal 
funds to pay their transportation is a very common one.  The 
Judicial Conference therefore believes that the enactment of 
the attached draft bill would expedite criminal proceedings in 
the federal courts by enabling a defendant being removed to 
a different Judicial district, and who is otherwise eligible 
for release, to travel on his own recognizance, thus consider- 
ably reducing the travel time to the district of prosecution 

•/Delays between arrest and indictment which are required for 
the transportation of a defendant in custody do not constitute 
time which is excludable in computing the time limitations of 
the Speedy Trial Act.  See 18 U.S.C. S3161(h).  In addition, 
the interim time limitations of 18 U.S.C. $3164 require the 
district court plans to assure priority In the trial of detained 
persons being held because they are awaiting trial. 
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which would be required If the defendant must be committed to 
the custody of the United States marshal for this purpose.  The 
bill would have the further salutary effects of relieving the 
strain placed upon the United States Marshals Service In trans- 
porting removed criminal defendants and of permitting persons 
entitled to release under 18 U.S.C. JS3146 and 3148 pending 
their appearance in another district to remain on their own 
recognizance until such appearance. 

Representatives of the Judiciary and the Administrative 
Office of the United States Courts will be pleased to assist 
In presenting any additional information which may be required 
in the consideration of this draft bill or to testify before 
the committee to which the bill may be referred. 

Sincerely, 

William E. Fole; 
Deputy Directi 

Enclosure 
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A  BILL 

To amend chapter 313 of title 18, United States Code, to 
authorize payment of transportation expenses by United States 
Marshals for persons released pending appearance In another 
district. 

Be  it enaotmd by  the Senate and Bouee  of Representatives 

of the  United States of America  in  Congress assembled.   That 

chapter 315 of title 18, United States Code, Is amended by 

adding at the end thereof the following new section: 

"14285.  Individuals released under chapter 207. 

"A. court of the United States ordering an Individual 

released pending his appearance before a court of the United 

States in another district In which criminal proceedings are 

pending, when the Interests of Justice would be served thereby, 

nay direct the United States Marshal to furnish the defendant 

with the fare for transportation or with passage to the place 

where the charges are pending, and in addition may direct the 

United States Marshal to furnish the defendant with an amount 

of money not to exceed the amount authorized as a per diem 

allowance for travel under chapter 57 of title 5, United States 

Code, for subsistence expenses to his destination.  When so 

ordered, such expenses shall be paid by the marshal out of 

funds available to the Department of Justice for the payment 

of expenses for transportation of prisoners." 

Sec. 2.  The analysis of chapter 315 is amended by adding 

at the end thereof the following: 

"4285. Individuals released under chapter 207." 
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95TH CONGRESS 
IsT SESSION H. R. 8220 

IN THE HOUSE OF EEPRESENTATIVES 

JULY 12,1977 

Mr. DANIEWON introduowl tlic following bill; which was referred to the Com- 
mittee on'tlie Judiciary 

A BILL 
To amend section 1821 of title 28, United States Oode, relating 

to per diem and mileage expenses for witnesses in United 

Staites courts. 

1 Be it enacted by the Senate and House of Representa- 

2 tives of the United States of America in Congress assembled, 

3 That (a) the first paragraph of section 1821, United States 

4 Code, is amended to read as follows: 

5 "A witness attending in any court of the United States, 

6 or before a United States magistrate, or before any person 

7 authorized to take a deposition pursuant to any rule or order 

8 of a court of the United States, shall receive $30 for each 

9 day's attendance and for the time necessarily occupied in 

10 going to and returning from the same and shall receive an 

I 
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2 

1 allowance for expenses of travel and of subsistence computed 

2 in accordance with regulations adopted by the Attorney 

3 General. Such regulations shall, as nearly as may be practi- 

4 cable, pro\'ide that such computation shall be made in the 

5 same manner as is required by section 5751 of title 5 wkh 

6 respect to witnesses who are salaried employees of the 

7 Government.". 

8 (b) The amendment made by subsection (a) shall take 

9 effect October 1, 1978. 
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95TII CONGRESS 
1ST SESSION H. R. 9122 

IN THE HOUSE OF KBPRESENTATIVES 

SEPTEMBER 15,1077 

Mr. KASTENMErER introduced the following bill; which was referred to the 
Committee on the Judiciary 

A BILL 
To establish fees and allow per diem and mileage expenses for 

witnesses before United States courts. 

1 Be it enacted by the Senate and House of Representa- 

2 tives of the United States of America in Congress assembled, 

3 That section   1821   of title  28,  United  States  Code,  is 

4 amended to read as follows: 

5 "§1821. Per diem and mileage generally; subsistence 

6 " (a) A witness in attendance at any court of the United 

7 States,  or before a United States magistrate,  or before 

8 any person authorized to take his deposition pursuant to 

9 any rule or order of-a court of the United States shall 

10 receive the fees and allowances which this section pro- 

11 vides, except as otherwise provided by law. The phrase 

I 
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1 'any court of the United States' shall include, in addition to 

2 the courts of the United States listed in section 451, the 

3 district courts for the Canal Zone, Guam, and the Virgin 

4 Islands. An alien who has been paroled into the United 

5 States  for  prosecution,   pursuant  to  section  212(d) (5) 

6 of the Immigration and Nationality Act  (8 U.S.C. 1182 

7 (d) (5) ), or an alien who either has admitted belonging 

8 to  a class  of aliens  who  are  deportable  or has   been 

9 determined   pursuant   to   section   242 (b)    of   the   Act 

10 (8 U.S.C. 1252 (b)) to be deportable shall be ineligible to 

11 receive the fees or allowances which this section provides. 

12 "(b) Witnesses shall receive $30 for each day's attend- 

13 ance and for the time necessarily occupied in going to and 

14 returning from the place of attendance. 

15 "(c) Witnesses shall receive compensation for the actual 

16 expenses of travel on the basis of the means of transportation 

17 reasonably utilized and the distances actually and necessarily 

18 traveled. Witnesses who travel by common carrier shall 

19 receive the costs of transportation at the most economical 

20 rate available. A receipt or other evidence of actual cost shall 

21 be furnished. Witnesses who travel by privately owned vehi- 

22 cle   (automobile, airplane, or motorcycle)   shall receive a 

23 travel allowance equal to the mileage allowance which the 

24 Administrator of General Services prescribes pursuant to 

25 section 5704 of title 5, United States Code, for official travel 
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1 by employees of the Government. Computation of mileage 

2 under this section shall be made on the basis of a uniform 

3 table of distances adopted by the Administrator. Witnesses 

4 shall also receive reimbursement for incidental travel ex- 

5 penses, such as toll roads, bridges, tunnels, and ferries; taxicab 

6 fares between places of lodging and carrier terminals; and 

7 parking fees, upon presentation of a valid parking receipt. 

8 In the district of Alaska, whenever the use of a snowmobile, 

9 dogteam, or boat is approved by the court, a magistrate, the 

10 United States Attorney, or an Assistant United States At- 

11 torney, witnesses shall be paid the actual rental cost or 

12 reasonable estimate of necessary expenses. 

13 "(d) Witnesses, other than those who are incarcerated, 

34 who attend at points so far removed from their respective 

15 residences as to prohibit return thereto from day to day shall 

16 receive an additional allowance for subsistence expenses for 

1'^ each night they must spend away from their residences. 

18 Such witnesses who attend in areas which the Administrator 

19 of General Services has designated as high-cost areas under 

20 section 5702(c) (B), title 5, United States Code, shall re- 

21 ceive an allowance equal to the maximum actual subsistence 

22 allowance which the Administrator prescribes for that area 

23 for official travel by employees of the Government. Such 

24 witnesses who attend in other areas shall receive an allow- 

25 ance equal to the maximum per diem allowance which the 
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4 

1 Administrator of General Services prescribes pursuant to sec- 

2 tion 5702 (a) (1) of title 5, United States Code, for official 

3 travel by employees of the Govenmient 

4 "(e) YHien a witness is detained for want of security 

5 for his appearance, he shall be entitled for each day of deten- 

6 tion when not in attendance at court, in addition to his sub- 

7 sistence, to the daily attendance fee which subsection (b) of 

8 this section provides.". 
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Offirp of tl|p Attonipy (Smrral 
liaetiingtan.Il. (G. :!aS30 

SEP U 877 

The Speaker 
House of Representatives 
Washington, D.C. 20510 

Dear Mr. Speaker: 

Enclosed for your consideration and appropriate ref- 
erence is a legislative proposal "To establish fees and 
allow per diem and mileage expenses for witnesses before 
United States courts." 

The proposed legislation would revi se fees and also 
travel and subsistence allowances established in 28 U.S.C. 
S 1821.  Witness fees and allowances now provided pursuant 
to section 1821 no longer compensate the average witness 
for the actual costs which witness service entails, nor 
does section 1821 permit compensation for a variety of 
incidental travel expenses which witnesses routinely incur. 
The proposed legislation would alleviate these difficulties 
by increasing attendance fees and changing the method of 
computation for travel allowances and subsistence. 

In 1968 the daily attendance fee was set at S20.  Since 
then the average daily income has increased by over 60 per- 
cent, while the witness fee has remained the same.  We are 
recommending that the witness fee be increased to S30 per 
day.  This is the minimal level of compensation that 
constitutes a respectable remuneration for witness service 
today.  It is not intended as reimbursement for lost income, 
witness service being a public obligation for which the 
government is not required to provide compensation.  However, 
as a matter of public policy the government ought not to take 
the time of citizens, any more than their property, without 
reasonable compensation.  Moreover, fair compensation should 
be provided in order to promote respect for the participation 
in our system of justice.  It is the view of the Department 
of Justice that $30 per day, which translates into an 
annual wage of $7,500, is the minimally acceptable level 
for the daily attendance fee. 
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In 1956 the Department of Justice recommended computa- 
tion of travel allowances for witnesses based on a uniform 
table of distances.  Although the intent of the provision 
was to standardize payment to witnesses who travel equal 
distances, application of the provision has proved inequit- 
able.  Specifically, compensation to witnesses who travel 
by commercial airplane imposes financial burdens upon those 
who travel a one-way distance of 600 highway miles or less 
and grants financial windfalls to those who travel greater 
distances.' Data which we obtained from the Civil Aeronautics 
Board indicate that the cost per mile for airline trans- 
portation, based upon shortest authorized mileages for 
airline travel rather than standard highway distances, 
declines steadily as flight distance increases.  For example, 
round-trip air fare between Boston and Philadelphia exceeds 
by $23.60 the travel allowance which a witness receives 
under 28 U.S.C. S 1821.  However, a witness who travels from 
New York City to San Francisco receives $198.80 in excess 
of his actual air fare.  To eliminate these problems, we 
propose that 28 U.S.C. S1821 be amended to provide compen- 
sation to witnesses for the actual expenses of travel and 
on the basis of the form of transportation actually used. 

Under this proposal witnesses who travel by means of 
privately owned vehicles would continue to receive compensa- 
tion in the form of mileage allowances.  The present allow- 
ance of 10 cents a mile, however, is clearly inadequate. 
Witnesses who are employees of the Government and who testify 
on behalf of the United States or who testify on behalf of 
any party in their official capacities receive such mileage 
allowances as the Administrator of General Services prescribes 
for official travel under 5 U.S.C. S 5751.  The rapid increases 
in transportation costs prompted Congress in 1974 to author- 
ize the Administrator of General Services to establish mileage 
allowances for witnesses who are employees of the Government. 
Pursuant to 5 U.S.C. S 5704(a), these fees are to reflect 
current cost and are not to exceed 11 cents per mile for 
motorcycles, 20 cents per mile for automobiles, and 24 cents 
per mile for private planes. 

Therefore, rather than increase the flat mileage allow- 
ance which 28 U.S.C. S 1821 provides, the Department proposes 
that section 1821 be amended to entitle witnesses generally to 
such allowances for travel by privately owned vehicles as 
Government employees receive for similar travel.  This would 
eliminate the present inequities in compensation between two 
categories of witnesses and the need for legislation in the 
future in response to rising costs.  In addition, the proposal 
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would permit compensation for incidental travel expenses such 
as parking fees, ferry fares, and bridge, road, and tunnel 
costs.  Finally, the proposal would provide special allowances 
for travel by snowmobile, dog-team, or boat in Alaska. 

Witnesses who must attend courts which are so far dis- 
tant from their residences as to require overnight stays 
now receive S16 per day for subsistence expenses.  This amount 
is insufficient in view of recent increases in food and 
lodging costs.  Since 1968, when Congress raised the sub- 
sistence allowance to its present level, the cost of "food 
away from home — restaurant meals" has risen 52%. 1/ In 
addition, average lodging costs have increased from $12.27 
per night in 1968 2/ to $19.66 per night in 1975. 3/ In 
1974, Congress enacted Pub. L. No. 92-22 (May 19, 1975) and 
thereby increased the per diem allowance for Government 
employees to a maximum of $35 and increased the maximum 
reimbursement of actual expenses in high cost areas to $50 
per day.  The Senate later passed S. Res. 172 (June 4, 1975) 
which increased the subsistence allowance for wltnessies who 
appear before Senate committees to $35 per day. 

In lieu of the flat subsistence allowance which section 
1821 provides, we are proposing an amendment which generally 
entitles witnesses to daily allowances equal to those which 
Government employees receive for official travel.  This would 
eliminate both the present inequities in compensation between 
witnesses and the need for frequent revision of the witness 
statute.  In recognition of variations in the cost of living 
in different locations, our proposal would also entitle 
witnesses to increased compensation when they must attend 
courts in areas which the Administrator of General Services 
has designated as high cost areas under 5 U.S.C. S5702 (c) (B). 

\/  U.S. Bureau of Labor Statistics, Department of Labor, 
Handbook of Labor Statistics 318 (Ref. Ed. 1975). 

2/ Laventhol, Krekstein, Horwath, and Uorwath, Hotel 
Operations: 1968 20 (1968). 

%/  Laventhol and Horwath, U.S. Lodging Industry; 1975 
12 (1975). 
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Section 3149 of title 16, United States Code, permits 
detention of a witness whose testimony is material in a 
criminal proceeding, whose appearance it may be impracticable 
to secure by subpoena, and who cannot comply with the 
conditions of release which 18 U.S.C. $ 3146 permits a court 
to impose.  Pursuant to 28 U.S.C. S 1821, such a witness 
receives a fee of $1 per day, in addition to subsistence, 
for each day of confinement.  The Supreme Court in Hurtado 
V. United States, 410 U.S. 578 (1973) has ruled that section 
1821 also entitles such a witness to an attendance fee (now 
$20) for each day of confinement during which the pertinent 
trial or other proceeding is in session. 

Although Congress has adjusted other witness fees and 
allowances to reflect increasing costs, it has made no change 
in the $1.00 com[>en8ation for incarcerated witnesses.  Under 
18 U.S.C. S 3149, the detention of material witnesses whose 
testimony "can adequately be secured by deposition" and the 
further detention of whom "is not necessary to prevent a 
failure of justice" is prohibited.  Ironically, present 
statutes restrict the category of witnesses upon whom courts 
may impose the burdens of incarceration but do not provide 
reasonable compensation to those upon whom such burdens 
fall. 

The Department proposes to amend 28 U.S.C. S 1821 to 
provide that a material witness (other than an illegal alien) 
shall receive a daily attendance fee lor each day of his 
confinement.  This approach would not only provide more 
reasonable compensation for the inconvenience and financial 
hardships which detention entails but would eliminate the 
peculiarities of the system of compensation which the Supreme 
Court mandated by its decision in Hurtado. 

The Department has estimated that this proposal would 
require an increase of approximately $6,260,000 for fiscal 
year 1978.  Our estimate is based on the following: 

1. Attendance fees would increase by 50% which 
represents the percentage increase in the 
fee from $20 to $30. 

2. Subsistence payments would double, since the 
$35 per diem which Government employees now 
receive is approximately twice the $16 which 
witnesses receive. 
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3.  Travel costs would increase by 50% since the 
15 cent mileage allowance which Government 
employees receive exceeds by 50% the 10 cent 
per mile allowance which witnesses receive. 

We urge early consideration for this legislation in 
order to rectify the inequities and problems in the present 
system for providing funds to witnesses. 

The Office of Management and Budget has advised that 
there is no objection to submission of this legislation 
from the standpoint of the Administration's program. 

Sincerely, 

SIGNED 

Griffin B. Bell 
Attorney General 
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951-H CONGRESS 
2D SESSION H.R. 11276 

IN THE HOUSE OF KEPRESENTATIVES 

MAKCK 3,1978 

Mr. KA8Tr.:*»aaEK introduced the following bill; which was referred to the Com- 
mittee on tlie Judiciary 

A BILL 
To amend title 28, United States Code, to provide that the 

courts of appeals and district courts of the United States 

may transfer cases improperly filed in those courts to the 

appropriate court of appeals or district court in order to cure 

a defect of jurisdiction or venue. 

1 Be it enacted by the Senate and House of Representa- 

2 lives of the United States of America in Congress assembled, 

3 That chapter 83 of title 28, United States Code, is amended 

4 hy adding at the end thereof the following new section: 

5 "§ 1295. Transfer to cure defect of jurisdiction 

6 "If a case within the exclusive jurisdiction of the dis- 

7 trict courts is filed in a court of appeals, that court of ap- 

8 peals shall, if it be in the interest of justice, transfer such 

35-551  O - 79 - 3 
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1 case to any district court in which it could have been 

2 brought at the time such case was filed, where the case 

3 shall proceed as if it had been filed in the district court on 

4 the date upon which it was actually filed in the court of 

5 appeals.". 

6 SEC. 2. The chapter analysis of chapter 83 of title 28, 

7 United States Code, is amended by adding at the end thereof 

8 the following new item: 

"1295. Transfer to cure defect of jurisdiction." 

9 SEC. 3. Section 140G of title 28, United States Code, is 

10 amended   by   adding   after   subsection    (b)    thereof   the 

11 following: 

12 " (c)  If a case within the exclusive jurisdiction of the 

13 courts of appeals is filed in a district court, that district 

1* court shall, if it be in the interest of justice, transfer such 

15 case to any court of appeals in which it could have been 

1^ brought at the time such case was filed, where the case shall 

^"^ proceed as if it had been filed in the court of appeals on 

18 the date upon which it was actually filed in the district 

19 court.". 

20 SEC. 4. Subsections   (e)  and  (d)   of section 1406 of 

21 title 28, United States Code, are redcsignated as subsections 

22 (d)  and  (e), respectively. 
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95TH CONGRESS 
2D SESSION H. R. 12389 

IN THE HOUSE OF REPRESENTATIVES 

APRIL 26,1978 

Mr. KASTENKEIER (for himself and Mr. RAILSBACK) introduced the following 
bill; which was referred to the Committee on the Judiciary 

A BILL 
To amend chapter 121 of title 28, United States Code, to clarify 

the procedures, relating to excuse from jury service and the 

selection and qualification of jurors, to revise the provisions 

regarding fees of jurors, to provide for a civil penalty and 

injunctive relief in the event of a discharge or threatened 

. discharge of an employee by reason of such employee's Fed- 

eral jury service, and for other purposes. 

1 Be it enacted by the Senate and House of Representa- 

2 tives of the United States of America in Congress assembled, 

3 SHORT TITLE 

4 SBcnoN 1. This Act may be cited as the "Jury System 

5 Improvements Act of 1978". 

6 EXCUSE FEOM JUBT SEEVICB 

7 SEO. 2. (a) Section 1863 (b) of title 28, United States 

8 Code, is amended— 

I 
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2 

1 (1) by striking out paragraph (7) ; and 

2 (2) by redesignating paragraphs (8) and (9), and 

3 all references  thereto,  as paragraphs   (7)   and   (8), 

4 respectively. 

5 (b) Section 1866 (c) of title 28, United States Code, is 

6 amended by striking out "paragraph (5), (6), or (7) "and 

7 inserting in lieu thereof "paragraph (5) or (6)". 

8 JURY SERVICE  UPON EESTOEATION OF CrriL BIGHTS 

9 SEC. 3.  (a)  Section 1865(b) (5)  of title 28, United 

10 States Code, is amended by striking out "by pardon or 

11 amnesty." and inserting in lieu thereof a period. 

12 (b) Section 1869(h) of title 28, United States Code, 

13 is amended by striking out "by pardon or amnesty." and 

14 inserting in lieu thereof a period. 

15 DEFINITIONS 

16 SEC. 4. Section 1869 of title 28, United States Code, is 

17 amended— 

18 (1) by striking out the period at the end of subseo- 

19 tion (i)  and inserting in lieu thereof a semicolon; and 

20 (2) by adding at the end thereof the following new 

21 subsections: 

22 "(j) 'undue hardship or extreme inconvenience', as 

23 a basis for excuse from immediate jury service under sec- 

24 tion 1866(c) (1)  of this chapter, shall include undue 

25 hardship or extreme inconvenience to the prospective 
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1 juror, such as grave illnoss in the family or any other 

2 emergency which outweighs in immediacy and urgency 

3 his obligation to serve as a juror when summoned; and 

4 in addition, in situations where it is anticipated that a 

5 trial or grand jury proceeding may require more than 

6 thirty continuous days of service, the court may consider, 

7 as a further basis for temporary excuse, severe economic 

8 hardship to an employer which would result from the 

9 absence of a key employee during the period of such 

10 service; 

11 " (k) 'publicly draw', as referred to in sections 1864 

12 and 1866 of this chapter, shall mean a drawing which is 

13 conducted within the  district after reasonable public 

14 notice and which is open to the public at large under the 

35 supervision of the clerk or jury commission, except that 

18 ' when a drawing is made by means of electric data proc- 

IT essmg, 'publicly draw' shall mean a drawing which is 

18 conducted at a data processing center located in or out of 

19 the district, after reasonable public notice given in the 

20 district for which juror names are being drawn, and 

21 "which is open to the public at large under such super- 

22 vision of the clerk or jury commission as the Judicial 

23 Conference of the United States shall by regulation 

M require; and 
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1 " (1) 'jury summons' shall mean a summons issued 

2 by a clerk of court, jury commission, or their duly desig- 

3 nated deputies, containing either a preprinted or stamped 

4 seal of court, and containing the name of the issuing clerk 

5 imprinted in preprinted, type, or facsimile manner on the 

6 summons or the envelopes transmitting the summons.". 

7 FEES OF JUEOES 

8 SEC. 5. Section 1871 of title 28, United States Code, is 

D amended to read as follows: 

10 "§ 1871. Fees 

11 " (a)  Grand and petit jurors in district courts appear- 

12 ing pursuant  to this chapter shall he paid the fees and 

13 allowances provided by this section. The requisite fees and 

14 allowances shall be disbursed on the certificate of the clerk 

15 of court in accordance with the procedure established by 

16 the Director of the Administrative Office of the United States 

17 Courts. Attendance fees for extended service under subsection 

18 (b) of this section shall be certified by the clerk only upon 

19 the order of a district judge. 

20 " (b) (1) A juror shall be paid an attendance fee of f 30 

21 per day for actual attendance at the place of trial or hearing. 

22 A juror shall also be paid the attendance fee for the time 

23 necessarily occupied in going to and returning from such 

24 place at the beginning and end of such service or at any time 

25 during such service.   . 
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1 " (2) A petit juror required to attend more than thirty 

2 days in hearing one case may be paid in the discretion of 

3 the trial judge an additional fee, not exceeding $5 more 

4 than the attendance fee, for each day in excess of thirty 

5 days on which he is required to hear such case. 

6 " (3) A grand juror required to attend more than forty- 

7 five days of actual service may be paid in the discretion of 

8 the district judge in charge of the particular grand jury an 

9 additional fee, not exceeding $5 more than the attendance 

10 fee, for each day in excess of forty-five days of actual service. 

11 " (4) Certification of additional attendance fees may be 

12 ordered by the judge to be made effective commencing on the 

13 first day of extended service, without reference to the date 

14 of such certification. 

15 "(c) (1) A travel allowance equal to the maximum rate 

16 per mile that the Director of the Administrative Office of 

17 the United States Courts has prescribed pursuant to section 

18 604(a) (7)   of this title for payment to supporting court 

19 personnel in travel status using privately owned automobiles 

20 shall 'be paid to each juror, regardless of the mode of trans- 

21 portation actually employed. The prescribed rate shall be 

22 paid for the distance necessarily traveled to and from a juror's 

23 residence by the shortest practical route in going to and 

24 returning from the place of service. Actual mileage in full 
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1 at the prescribed rate is payable at the beginning and at the 

2 end of a juror's term of service. 

3 " (2)   The Du-ector shall promulgate rules regulating 

4 interim travel allowances to jurors. Distances traveled to and 

5 from court should coincide with the shortest practical route. 

6 " (3) Toll charges for toll roads, bridges, tunnels, and 

7 ferries shall be paid in full to the juror incurring such 

8 charges. In the discretion of the court, reasonable parking 

, 9 fees may he paid to tlie juror incurring such fees upon 

10 presentation of a valid parking receipt. Parking fees shall 

11 not be included in any tabulation of mileage cost allowances. 

12 " (4) Any juror who travels to district court pursuant 

13 to summons in an area outside of the contiguous forty-eight 

14 States of the United States shall be paid the travel expenses 

15 provided under this section, or actual reasonable transporta- 

16 tion expenses subject to the discretion of the district judge or 

17 clerk of court as circumstances indicate, exercising due re- 

18 gard for the mode of transportation, the availability of alter- 

19 native  modes,  and  the  shortest practical  route  between 

20 residence and court. 

21 "(d) (1)  A subsistence allowance covering meals and 

22 lodging of jurors shall be established from time to time by 

23 the Director of the Administrative Office  of the United 

24 States Courts pursuant to section 604(a) (7)  of this title, 

25 except that such allowance shall not exceed the allowance 
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1 for supporting court personnel in travel status in the same 

2 geographical  area.  Claims  for  sadk allowance  shall  not 

3 require itemization. 

4 " (2) A subsistence allowance shall be paid to a juror 

5 when an overnight stay is required at the place of holding 

6 court, and for the time necessarily spent in traveling to and 

7 from the place of attendance if an overnight stay is required. 

8 "(3) A subsistence allowance for jurors serving in dis- 

9 trict courts outside of the contiguous forty-eight States of 

10 the United States shall be allowed at a rate equal to that per 

11 diem allowance which is paid to supporting court person- 

12 nel in travel status in those areas where the Director of 

13 the Administrative Office of the United States Courts has 

14 prescribed an increased per diem fee pursuant to section 

15 604(a) (7) of this title. 

16 " (e) During any period in which a jury is ordered to be 

17 kept together and not to separate, the actual cost of sub- 

18 sistence shall be paid upon the order of the court in lieu of 

19 the subsistence allowances payable under subsection   (d) 

20 of this section. Such allowance for the jurors ordered to be 

21 kept separate or sequestered shall include the cost of meals, 

22 lodging, and other expenditures ordered in the discretion of 

23 the court for their convenience and comfort. 

24 " (f) A juror who must necessarily use public transpor- 

25 tation in traveling to and from court, the full cost of which 
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1 is not met by the transportation expenses allowable under 

2 subsection (c) of this section on account of the short distance 

3 traveled in miles, may be paid in the discretion of the court 

4 the actual reasonable expense of such public transportation, 

5 pursuant to the methods of payment provided by this sec- 

6 tion. Jurors who are required to remain at the court beyond 

7 the normal business closing hour for deliberation or for any 

8 other reason may be transported to their homes, or to tempo- 

9 rary lodgings where such lodgings are ordered by the court, 

10 in a manner directed by the clerk and paid from funds 

11 authorized under this section. 

12 " (g) The Director of the Administrative Office of the 

13 United States Courts shall promulgate such regulations as 

14 may be necessary to carry out his authority under this 

15 section.". 

16 PEOTECTION OP JUBOES' EMPLOYMENT 

17 SEC. 6. (a) (1) Chapter 121 of title 28, United States 

18 Code, is amended by adding at the end thereof the following 

19 new section: 

20 "§ 1875. Protection of jurors' employment 

21 " (a)   No employer shall discharge,  threaten to dis- 

22 charge, intimidate, or coerce aaiy employee by reason of 

23 such employee's jury service, or the attendance or scheduled 

24 attendance in connection with such service, in any district 

25 court of the United States. 
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1 "(b)  Any person who violates the provisions of this 

2 section shall be subject to a civil penalty of not to exceed 

3, $10,000 for each violation as to each juror. Upon receipt of 

4 a sworn written complaint of a prospective juror or a juror 

5 who has served alleging a violation of this section, the United 

6 States attorney may bring an action to recover such civil 

7 penalty in the appropriate district court of the United States. 

8 " (c) A prospective juror or a juror who has served, or 

9 the United States attorney upon the sworn written com- 

10 plaint of such a juror, may bring an action in the appropriate 

11 district court of the United States to enjoin violations of this 

12 section and for other appropriate relief, including but not 

13 limited to the rebistatenrent of an employee discharged by 

14: reason of his jury service, with or without back pay for 

15 the time durmg which the employee was separated from em- 

16 ployment but not including such time during which he re- 

17 ceived fees for jury service.". 

M (2) The chapter analysis of chapter 121 of title 28, 

19 United States Code, is amended by adding at the end thereof 

20 the following new item: 

"187i5. Protection of jurors' employment,". 

21 (b) (1) Chapter 85 of title 28, United States Code, is 

22 amended by redcsignating section 1363, and all references 

23 thereto, as section 1364, and by inserting immediately aft€r 

24 section 1362 the following new section: 
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1 "§ 1363. Jurors' employment rights 

2 "The district courts shall have origmal jurisdiction of 

3 any civil action brought for the protection of jurors' employ- 

4 ment under section 1875 of this title.". 

5 (2)  The chapter analysis of chapter 85 of title 28, 

6 United States Code, is amended bj' striking out the item re- 

7 lating to section 1363 and inserting in lieu thereof the fol- 

8 lowing: 

"1363. Jurors' employment rights. 
"1364. Construction of references to laws of the United States or Acts of 

Congress.". 

9 COMPENSATION OF JUKOBS FOK SEKVICE-BELATED 

10 INJURIES 

11 SEC. 7. (a) Chapter 81 of title 5, United States Code, 

12 is  amended by inserting inunediately after section 8142 

13 thereof the following new section: 

^*   "§ 8142a. Federal petit or grant jurors 

^^ "(a)   For the purpose of this section, 'Federal petit 

or grand juror' means a person selected pursuant to chapter 

121 of title 28 and summoned to serve as petit or grand 

^°   juror, who is in actual attendance in court such that he 

^^   would be entitled to the fees provided for his attendance 

20 by section 1871 of title 28. 

21 "(b)   Subject to the provisions of this section,  this 

22 subchapter applies,to a Federal petit or grand jirror, except 

23 that entitlement to disability compensation payments does 
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1 not conunence until the day after the date of termination of 

2 his service as a juror. 

3 " (c)  In administering the suhchapter with respect to 

4 a juror covered by this subsection— 

5 " (1)  a juror is deemed to receive monthly pay 

6 at the minimum rate of 6S-2 unless his actual pay as 

7 a Government employee while serving on court leave is 

8 higher, in which case bis monthly pay is determined in 

9 accordance with section 8114 of this title; and 

10 " (2) performance of duty includes an act of a juror 

11 while he is in attendance at court, pursuant to a sum- 

12 mons, in deliberation or when sequest«red by order of a 

13 judge, except that performance of duty shall not include 

1^ his travel to and from the courthouse except under 

15 sequestration order or as necessitated by order of court, 

1^ such as for the taking of a view.". 

1'' (b)   The chapter analysis of chapter 81 of title 5, 

1^ United States Code, is amended by inserting immediately 

1® after the item relating to section 8142 the following new 

20 item: 

"814211. Federal petit and grand jurors.". 

21 EFFECTIVE DATE 

22 SEC. 8.  (a) Except as provided in subsection (b)  of 

23 this section, the amendments made by this Act shall apply 

24 with respect to any grand or petit juror summoned for serv- 
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1 ice or actually serving on or after the date of enactment of 

2 this Act. 

3 (b) The amendment made by section 5 of this Act shall 

4 apply with respect to any grand or petit juror serving on     '• 

5 or after the sixtieth day following the date of enactment 

6 of this Act. 

H.R. 21389 is a composite of three proposals for Federal 
jury reform proposed by the Administrative Office of the 
U.S. Courts:  H.R. 7809 (see S. 2075, as amended) ; H.R. 7813 
(see S.2074, as amended).  H.R. 12389 does not contain Title I 
(six-person civil juries and peremptory challenges) of H.R. 7813. 
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95rH CONGRESS 
ISTSESSIOK H. R. 7809 

IN THE HOUSE OF REPRESENTATIVES 

JUNE 15,1977 

Mr. RoDiNo (by request) introduced t}ie following bill; which was referred 
to the Conunittec on the Judiciaiy 

A BILL 
To make the excuse of prospective jurors from Federal jury 

service on the grounds of distance from the place of holding 

court contingent upon a showing of hardship on an individual 

basis. 

1 •       Be it enacted by the Senate and House of Representa- 

2 lives of the United States of America in Congress assembled, 

3 That paragraph (7.) of section 1863(b) of title 28, United 

4 States Code, is repealed; 

5 SEC. 2. (a) Paragraphs (8) and (9) of section 1863 

6 (b)  of title 28, United States Code, are redesignated as 

7 paragraphs (7) and (8), respectively. 

8 (b) Section 1866 (c) of titie 28, United States Code, is 

9 amended by striking out "paragraph   (5),   (6), or  (7)" 

10   and inserting in lieu thereof "paragraph (5) or (6)". 

I 
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ADMINISTRATIVE  OFFICE OF THE 
UNITED  STATES COURTS 

SUPREME   COURT   BUIUOING 
WASHINGTON. DC.   20S44 

ROWLAND   F    KIRKS 
OlMtCTOK 

WILLIAM -E.   FOLEY March 31, 1877 

Honorable Thomas P. O'Neill, Jr. 
Speaker 
U.S. House of Representatives 
Washington, D. C.  20515 

Dear Mr. Speaker: 

In accordance with the recoiranendation of the Judicial 
Conference of the United States at its September, 1976 session, 
I am transmitting herewith a draft bill which would amend the 
Jury Selection and Service Act of 1968, as amended, to alter 
the method by which prospective jurors shall be excused from 
jury service in the United States district courts on account 
of hardship resulting from the distance between their residence 
and the place of holding court. 

Specifically, this proposed legislation would amend 
section 1863 of title 28, United States Code, by eliminating 
therefrom subsection (b)(7), which provides as follows: 

"(b) Among other things, such plan shall — 

(7) fix the distance, either in miles 
or in travel time, from each place of hold- 
ing court beyond which prospective jurors 
residing shall, on individual request there- 
for, be excused from jury service on the 
ground of undue hardship in traveling to 
the place where court is held." 

This subsection has been the source of statutory authority 
for the district courts, in the jury selection plans which 
they are required by 28 U.S.C. Sl863(a) to promulgate and 
follow, to provide an automatic excuse from jury service for 
any prospective juror residing beyond a fixed distance from 
the nearest place of holding court, upon the request of such 
prospective juror.  As a matter of practice, this matter is 
normally handled through the juror qualification form which is 
mailed to persons whose names are selected from the master 
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jury wheel, as provided by 28 U.S.C. SS1864(a) and 1869(h). 
If the prospective juror indicates thereon that he requests 
to be excused on account of residing beyond the distance which 
is specified in the selection plan, then such person is auto- 
matically eliminated from further consideration for jury 
service, and his name is not placed into the qualified jury 
wheel. 

The adoption of this proposed legislation and the con- 
sequent elimination from the jury selection plans of the 
"mileage excuse" under section 1863(b)(7) does not mean, of 
course, that persons' may no longer be excused from jury 
service because of hardship in travel.  Rather, such requests 
for excuse would have to be handled by the district judge on 
an individual case-by-case basis upon a showing of "undue hard- 
ship or extreme inconvenience" under 28 U.S.C. S1866(c)(l). 
It is the view of the Judicial Conference that this sort of 
request for excuse should be handled individually, avoiding the 
blanket elimination from jury service of all persons residing 
beyond a given geographical area surrounding the place where 
court is held.  Experience has shewn that most prospective 
jurors eligible for such a blanket mileage excuse will exercise 
their right to it, with the frequent result that only a rela- 
tively small portion of the geographical area of a judicial 
district is represented on the jury ultimately empanelled. 

The Judicial Conference Committee on the Operation of the 
Jury System has had occasion to consider whether the mileage 
excuse provision of section 1863(b)(7) is inconsistent with 
the requirement of 28 U.S.C. §1861 that grand and petit juries 
in the United States district courts shall be "selected at 
random from a fair cross section of the community in the 
district or division wherein the court convenes." While we 
are not aware of any judicial decision holding that the elimina- 
tion of prospective jurors on a geographical basis in this 
manner is violative of the "fair cross section of the community" 
guarantee of section 1861 or of the Sixth Amendment guarantees 
with respect to trial by jury, the Jury Committee and the 
Judicial Conference have concluded that it is unwise to permit 
the district courts in their jury selection plans to establish 
specific mileage or travel distances as the basis for an 
automatic excuse from service upon request, thus expressly 
singling out residents of certain geographical areas in this 
manner for prospective avoidance of jury service. 

35-5S1 O - 70 - 4 
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The Judicial Conference is of the view that the employ- 
ment of a blanket mileage excuse in the jury selection plans 
appears to have the potential of skewing the representation 
of juries in a manner which is deemed undesirable from a 
policy viewpoint, and perhaps on a legal or constitutional 
basis as well.  Since most places of holding court are 
relatively urbanized and densely populated as compared to 
the outlying portions of judicial districts, the implementation 
of a mileage excuse specifying a relatively short distance 
as the determinant for an excuse from service could obviously 
have a drastic effect on the demographic composition of the 
juries ultimately empanelled in that district. 

While section 1863(b)(7) has provided authority for the 
district courts to maintain a mileage excuse from jury service 
ever since the 1968 enactment of the Jury Selection and Service 
Act, not all of the district courts have seen fit to implement 
such a provision.  At present, about two-thirds of the district 
courts make provision for such a mileage excuse in their jury 
selection plans.  Other courts have eschewed the policy of 
making available an automatic excuse based upon distance for 
the reasons stated above, among others.  This has particularly 
been true in the Fifth Circuit, in which the circuit council 
has opposed the inclusion of this type of excuse in the jury 
selection plans of the district courts in the circuit.  On the 
other hand, some district judges who are doubtful of the 
wisdom of the automatic excuse based on mileage have neverthe- 
less taken the view that the language of section 1863(b)(7) is 
mandatory rather than permissive and that the district courts 
therefore have no discretion at present except to set in their 
selection plans a distance beyond which persons residing shall 
be automatically excused from jury service upon request. 

The Judicial Conference believes therefore that the amend- 
ment which would be made by this proposed draft legislation 
would be desirable in establishing a uniform policy among the 
district courts of treating requests for excuse on account of 
hardship in travel in the same manner as any other request for 
excuse from jury service under 28 U.S.C. S1866(c)(l).  Thus, 
such excuses would be granted only upon an individual showing 
of "undue hardship or extreme inconvenience" sufficient to 
satisfy a district judge that this statutory standard for the 
excuse of jurors has been met in each case.  The wholesale 
exclusion of major geographical segments of a judicial district 
from jury service will be avoided, particularly in those 
judicial districts encompassing great distances and in which 
grand juries (or less commonly, petit juries) are selected on a 
districtwide basis rather than from each statutory or other 
division of the district (see 28 U.S.C. SS1863(a) and lB.69(e)). 

I shall be pleased to provide any further information 
which may be necessary in the consideration of this draft 
bill, and representatives of the Judiciary and the 
Administrative Office will be available to testify before 
the committee to which the bill may be referred. 

Sincerely, 

Rowland F. Kirks 
Director 
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95Tn CONGRESS 
lerrSissiOH H. R. 7810 

IN THE HOUSE OF RllPEESENTATrVES 

JUNE 15,1977 

Mr. RoDiNO (by request) introduced t)ie following bill; whicli was referred 
to the Committee on the Judiciary 

A BILL 
To amend chapter 121 of title 28, United States Code, by revising 

the section on fees of jurors and by providing for a civil 

penalty and injunctive relief in the event of a discbarge or 

threatened discharge of an employee by reason of such 
employee's Federal jury service. 

1 Be it enacted by the Senate and House of Representa- 

2 tives of the United States of America in Congress assembled, 

3 That section 1871 of title 28, United States Code, is amended 

4 to read as follows: 

5 «§ 1871. Fees 

6 " (a) Qrand and petit jurors in district courts appearing 

7 pursuant to this chapter shall be paid the fees and allowances 

8 provided by this section. The requisite fees and allowances 

I 
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1 shall be disbursed on the certificate of the clerk of court in 

2 accordance with the procedure established by the Director 

3 of the Administrative OflBce of the United States Courts. 

4 Attendance fees for extended service under subsection  (b) 

5 of this section shall be certified by the clerk only upon the 

6 order of a district judge. 

7 " (b) A juror shall be paid an attendance fee of $30 per 

8 day for actual attendance at the place of trial or hearing. 

9 A juror shall also be paid the attendance fee for the time 

10 necessarily occupied in going to and returning from such 

11 place at the beginning and end of such ser^'ic6 or at any time 

12 durmg such service. 

13 "A petit juror required to attend more  than thirty 

14 days in hearing one case may be paid in the discretion of 

15 the trial judge an additional fee, not exceeding $5 more 

16 than the attendance fee, for each day in excess of thirty 

17 days on which he is required to hear such case. 

18 "A grand juror required to attend for more than forty- 

19 five days of actual service may be paid in the discretion of 

20 the district judge in charge of the particular grand jury an 

21 additional fee, not exceeding $.5 more than the attendance fee, 

22 for each day in excess of forty-five days of actual service. 

23 "Certification of additional attendance fees may be or- 

24 dered by the judge to be made effective commencing on the 
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1 first day of extended service, without reference to the date 

2 of such certification. 

3 " (c) A travel allowance equal to the maximum rate per 

4 mile that the Director of the Admmistrative Office of the 

5 United States Courts has prescribed pursuant to section 604 

6 (a) (7)  of this title for payment to supportmg court pei^ 

7 sonnel in travel status using privately owned automobiles 

S shall be paid to each juror, regardless of the mode of trans- 

9 portation actually employed. The prescribed rate shall be 

10 paid for the distance necessarily traveled to and from a juror's 

11 residence by the short'^st practical route in going to and 

12 returning from the place of service. Actual mileage in full 

13 at the prescribed rate is payable at the beginning and at the 

14 end of a juror's term of service. 

15 "The Krector shall promulgate rules regulatmg interim 

16 travel allowances to jurors. Distances traveled to and from 

1*^ court should coincide with the shortest practical route. 

18 "Toll charges for toll roads, bridges, tunnels, and ferries 

19 shall be pmd in full to the juror incurring such charges. In 

20 the discretion of the court, reasonable parking fees may be 

21 paid to the juror incurring such fees upon presentation of a 

22 valid parking receipt. Parking fees shall not be included in 

23 any tabulation of mileage cost allowances. 

24 "Any juror who travels to district court pursuant to 



50 

4 

1 sumiqons in an area outside of the contiguous forty-eight 

2 States of the United States shall be paid the travel expenses 

8 provided under this section, or actual reasonable transporta- 

4 tion expenses subject to the discretion of the district judge or 

5 clerk of court as circumstances indicate, exercising due re- 

6 gard for the mode of transportation, the availability of alter- 

7 native  modes,  and  the  shortest practical route  between 

8 residence and court. 

9 " (d) A subsistence allowance covering meals and lodg- 

10 ing of jurors shall be established from time to time by the 

11 Director of the. Administrative OflBce of the United States 

12 Courts pursuant to section 604(a) (7)  of this title, except 

13 that such allowance shall not exceed the allowance for sup- 

14 porting court personnel in travel status in the same geo- 

15 graphical area. Claims for such allowance shall not require 

16 itemization. 

17 ' "Such subsistence allowance shall be paid to a juror 

18 when an overnight stay is re<iuired at the place of holding 

19 court, and for the time necessarily spent in traveling to and 

20 from tlie place of attendance if an overnight stay is required. 

21 "A subsistence allowance for jurors ser\'ing in district 

22 courts outside of the contiguous forty-eight States of the 

23 United States shall be allowed at a rate equal to that per 

24 diem allowance which is paid to supporting court personnel 

25 in travel status in those arejis where the Director of the 
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1 Administrative Office of tlie Uuited States Courts has pre- 

2 scribed an increased per diem fee pursuant to section 604 

3 (a) (7) of this title. 

4 " (e) Durmg any period in which a jury is ordered to be 

5 kept together and not to separate, the actual cost of sub- 

(j sistence shall be paid upon the order of the court in lieu of 

7 the subsistence allowances payable under subsection (d) 

g of this section. Such allowance for the jurors ordered to be 

9 kept separate or sequestered shall include the cost of meals, 

10 lodging, and other expenditures ordered in the discretion of 

11 the court for their convenience and comfort. 

12 " (f) A juror who must necessarily use public transpor- 

13 tadon in traveling to and from court, the full cost of which 

24 is not met by the transportation expenses allowable under 

jg subsection (c) of this section on account of the short distance 

jg traveled in miles, may be paid in the discretion of the court 

•jY the actual reasonable expense of such public transportation, 

jg pursuant to the methods of payment provided by this sec- 

jQ tion. Jurors who are required to remain at the court beyond 

2^^ the normal business closing hour for deliberation or for any 

o] other reason may be transported to their homes, or to tempo- 

22 rary lodgings where such lod^gs are ordered by the court, 

23 in a manner directed by the clerk and paid from funds 

24 authorized under this section. 

gjl " (g)  The Director of the Administrative Office of the 
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1 United States Courts shall promulgate such regulations as 

2 may be necessary to carry out his authority under this 

3 section.". 

4 SEC. 2. Chapter 121 of title 28, United States Code, is 

5 amended by adding at tlie end thereof the following new 

6 section: 

7 •*§ 1875. Protection of jurors' employment 

8 " (a)   No employer shall discharge,  threaten  to dis- 

9 diarge, intimidate, or coerce any employee by reason of 

10 such employee's jury service, or the attendance or scheduled 

11 attendance in connection with such service, in any district 

12 court of the United States. Any person who violates this 

13 provision shall be subject to a civil penalty of not to exceed 

14 $10,000 for each violation as to each juror. The United 

15 States attorney, upon receipt of a sworn complaint in writing 

16 and signed by a prospective juror or by a juior who has 

17 served alleging a violation of this section, may bring an 

18 action to enforce such civil penalty in the appropriate United 

19 States district court. 

20 " (b)  Upon complaint filed by a prospective juror or 

21 a juror who has served, or upon petition of the United States 

22 attorney, the United States district courts shall have juris- 

23 diction to prevent and restrain violations of this section by 

24 issuing appropriate orders for relief, including but not limited 

25 to the reinstatement of an employee discharged by reason of 

26 his jury service, with or without back pay for the tune during 
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1 which the employee was separated from employment but 

2 not including such time during which he received fees for 

3 jury service.". 

4 SEC. 3. The chapter analysis of chapter 121 of title 28, 

5 United States Code, is amended by adding at the end thereof 

6 the following new item: 

"1875. Protection of jurors' employment.". 

^ SEC. 4. Section 1869 of title 28, United States Code, is 

8 amended— 

9 (1) by striking out the period at the end of sub- 

10 section (i) and inserting in lieu thereof "; and"; and 

11 (2) by adding at the end thereof the following new 

12 subsection: 

13 "(j)   'undue hardship or extreme inconvenience' 

14 as a basis for excuse from immediate jury service under 

15 section 1866(c) (1) of this chapter shall include undue 

16 hardship or extreme inconvenience to the prospective 

17 juror, such as grave illness in the family or any other 

18 emergency which outweighs in immediacy and urgency 
• 
19 his obligation to serve as a juror when summoned. 

20 Additionally, in situations where it is anticipated that 

21 a trial or grand jury proceeding may require more than 

22 thirty continuous days of service, the court may con- 

23 sider, as a further basis for temporary excuse, severe 

24 economic hardship to an employer which would result 
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1 from the absence of a key employee during the period 

2 of such service.". 

3 SEC. 5. The amendment made by the first section of 

4 this Act shall take effect sixty days after the date of enact- 

5 ment of this Act. The amendments made by sections 2, 

6 3, and 4 of this Act shall take effect on such date of enact- 

7 ment. 



55 

ADMINISTRATIVE OFFJCE OF THE 
UNITED  STATES COURTS 

SUPREME   COURT   BUILDING 
WASHINGTON. D.C.   20544 

ROWLAND   F.   KIRKS 

wiLLUM E   FOLEY March   31,   1977 

Honorable Thomas P. O'Neill, Jr. v. 
Speaker of the House 
U.S. House of Representatives 
Washington, D.C.  20515 

Dear Mr. Speaker: 

At the direction of the Judicial Conference of the 
United States, I am transmitting herewith a draft bill 
providing for the amendment in its entirety of the jury fee 
section (28 U.S.C. §1871) of the Jury Selection and Service 
Act of 1968, as amended.  This draft bill would also add to 
title 28 provisions for a civil penalty and for injunctive 
relief against an employer who discharges or coerces an 
employee as a result of the employee's federal jury service 
or summons for such service. 

A bill covering these seime topics and essentially 
similar to this draft bill passed the Senate on September 30, 
1975, as S.539 (see Senate Report No. 94-400).  It should be 
noted that the attendance fee for jurors in the United 
States district courts proposed by the Judicial Conference 
is $30 per day, whereas S. 539 as passed by the Senate would 
have provided an attendance fee of $25 per day.  The proposal 
of the Judicial Conference to protect the employment rights 
of federal jurors also varies in form and emphasis from the 
version adopted by the Senate in S. 539.  The Conference 
proposal embodied in this draft bill would permit the applica- 
tion of a civil penalty up to $10,000 against an employer 
found to be violating the statute by interfering with his 
employee's right under 28 U.S.C. §1861 to perform jury 
service.  It would also give the district courts jurisdiction 
to restrain such violations by granting injunctive relief in 
the nature of orders for the reinstatement of the juror to 
his employment with or without back pay.  The Judicial 
Conference proposals on the subjects of juror compensation 
and employment protection which are contained in the attached 
draft bill with minor technical changes were also transmitted 
to the 94th Congress and were introduced in the House of 
Representatives as H.R. 6043 and H.R. 6043, respectively. 
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This draft bill would provide needed and sizeable in- 
creases in the attendance fee, subsistence allowance and 
travel allowance payable to federal jurors.  These increases 
are required in light of the inflationary spiral since the 
last amendment of section 1871 in 1968, particularly the 
escalating cost of energy.  The Judicial Conference has long 
urged the changes in juror compensation which would be made 
by this bill, having first recommended such legislation at 
its session of March, 1974.  The draft bill would also re- 
organize the present statute on jury fees, correct several 
problems in the present payment structure, clarify several 
ambiguous matters and remedy certain inequities resulting 
under the present system.  The essential changes in the 
present jury fee structure which would be made by the draft 
bill are as follows: 

(1) Proposed section 1871(a) clarifies the purpose for 
which federal jurors will be paid the fees authorized by this 
bill.  Presently, the section provides for payment to grand 
and petit jurors "in district courts or before United States 
commissioners," which must necessarily be corrected since 
the office of commissioner has been abolished by the Federal 
Magistrates Act. 

(2) Proposed section 1871(b) provides for an increase in 
the attendance fee for grand and petit jurors from $20 to $30 
per day, based upon the cost-of-living increases since 
December of 1968. 

(3) Proposed section 1871(b) also provides for the certifi- 
cation of enhanced attendance fees for both grand and petit 
jurors on account of extended service.  At present, the 
statute does not clearly provide for these enhanced fees to 
grand jurors, nor does it provide for the time as of when 
such certification is possible for grand jurors.  This clarify- 
ing amendment was stimulated by the statutory extension of the 
life of the original "Watergate" grand jury and the consequent 
economic hardships to those jurors after many months on call 
and actual days of service.  The judge who certifies the 
increased fees has also been given the power in the proposed 
bill to survey the situation and grant increases retroactively 
as of the time when he could have first certified such an 
enhanced fee. 

(4) At present, a juror is entitled to a commuted travel 
allowance (applicable to any means of transportation) of ten 
cents per mile, a figure which is clearly inadequate in today's 
economy.  Because of the ever-increasing costs of transportation 
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by private and public means, the commuted travel allowance 
rate is raised by proposed section 1871(c).  That revision 
would incorporate by reference the travel allowances autho- 
rized for supporting court personnel in travel status, thus 
eliminating the need to designate any specific statutory 
amount.  At any time that the travel rate is increased by 
the Director of the Administrative Office of the United 
States Courts pursuant to 28 U.S.C. S604(a)(7) to parallel 
any increase in the general government rate under title 5, 
United States Code, jurors would then receive the benefit of 
such an increase. 

(5) A parking allowance is added to the travel costs 
payable under section 1871(c), subject to the discretionary 
control on a local basis of the district courts, which have 
full Jcnowledge of local parlcing conditions and of the avail- 
ability of public transportation. 

(6) The bill would authorize the Director to promulgate 
new regulations covering the interim travel of jurors, so as 
to make their travel between service days less disadvantageous 
than under present law. 

(7) Proposed section 1871(c) also provides for enhanced 
travel allowances for places of holding court outside of the 
contiguous 48 states (e.g. Hawaii and Alaska), where higher 
costs are frequently incurred by jurors. 

(8) Proposed section 1871(d) provides for the establishment 
of a fixed subsistence allowance (payable without the necessity 
of itemization) to be set by the Director of the Administrative 
Office at flexible rates no greater than those authorized for 
supporting court personnel.  This change would increase the 
current subsistence allowance of S16 specified in the present 
section 1871 to the same rate applicable to supporting court 
personnel.  When government subsistence rates are increased, 
the Director could authorize such an increase for jurors as 
well as for supporting personnel. 

(9) For travel in areas of costlier travel outside of 
the contiguous 48 states of the United States, the Director 
is authorized to grant higher subsistence rates by proposed 
section 1871(d). 

(10) Section 1871(e) adds broader language to authorize 
expenditures for the convenience and comfort of jurors who 
are sequestered for long periods of time or who are required 
not to separate during midday recesses of the court. 
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(11) Section 1871(f) vfould grant the court discretion 
to allow jurors the actual cost of fares for public transpor-" 
tation taken over short distances to the courthouse and to 
arrange special transportation for jurors required to remain 
at the courthouse late at night. 

(12) The Director is specifically authorized to establish 
regulations for the administration of the fee and expense 
payments to jurors. 

(13) Proposed section 5 of the draft bill would provide 
a 60-day delay following enactment before this amendment to 
section 1871 would become effective.  Necessary time would 
thus be allowed for the orderly implementation of the increased 
payments for juror fees and expenses and the obtaining of any 
necessary supplemental appropriations. 

I am also attaching hereto a sectional analysis of the 
jury fee and expense provisions of the draft bill which was 
originally presented to the Judicial Conference by its Com- 
mittee on the Operation of the Jury System in support of this 
needed remedial legislation. 

The proposal of the Judicial Conference concerning the 
protection of jurors' employment is contained in section two 
of the proposed draft bill.  For this purpose, a new section 
1876 would be added to title 28 of the United States Code. 
This proposal was originally approved by the Conference at 
its March 1971 meeting with a variation in the form of the 
recommended penalty.  The earlier proposal contained a 
criminal penalty, whereas the version transmitted herewith 
provides for a civil penalty.  This change follows certain 
suggestions made during hearings on the earlier proposal before 
Subcommittee No. 5 of the House Committee on the Judiciary, 92nd 
Congress, 1st Session (November 10, 1971, Serial 16) and 
is made pursuant to the actions of the Conference at its 
sessions of September, 1973, 1974 and 1976. 

The purpose of section two of the bill is to provide to 
the public and the prospective serving federal juror some 
clearly defined relief against employers who would discharge 
or threaten to discharge jurors by reason of jury service. 
Because the Jury Selection and Service Act requires that all 
citizens shall have an unfettered opportunity to be considered 
for jury service and to perform such service when selected, 
the draft bill provides for a civil penalty to be assessed for 
each actual or attempted violation of a prospective or serv- 
ing juror's right to perform such service. 
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The proposal would place discretion in the United States . 
attorney for the applicaible judicial district to bring an 
action to enforce this civil penalty.  The bill also provides 
for a right of action for injunctive relief, including rein- 
statement with or without back pay.  The aggrieved juror or 
the United States attorney may sue for the above-described 
injunctive relief in the district courts of the United States. 

It is contemplated that, with the first contact made 
between the court and a prospective juror through the mailing 
of a juror qualification questionnaire, the prospective juror 
will be notified of his right to render service free from fear 
of discharge or coercion.  This bill is designed to effectuate 
the policy that no person should be coerced or threatened into 
relinquishing his responsibility as a citizen to serve as a 
juror if summoned and found qualified for that purpose. 

Section four of the proposed draft bill is an amendment 
recommended by the Judicial Conference to add to 28 U.S.C. 
S1869, the definitional section of the Jury Selection and 
Service Act of 1968, a new subsection (1).  This new subsection 
would define the term "undue hardship or extreme inconvenience," 
which is used in the Act as the basis for excuse of prospective 
jurors from immediate service (28 U.S.C. §1866(c)(1)). 

The proposed amendment would define this phrase (1) with 
respect to the prospective juror himself, by providing that 
such circumstances as grave family illness or other comparable 
emergency shall constitute grounds for a temporary excuse 
from service when summoned, and (2) with reference to the 
juror's employer, it would provide that severe economic hard- 
ship resulting from the temporary absence of a key or indispen- 
sable employee would likewise constitute a basis for the 
temporary excuse of the employee in circumstances where it is 
reasonably anticipated that a trial or grand jury proceeding 
may require more than 30 continuous days of service. 

In the absence of a statutory definition of the "undue 
hardship or extreme inconvenience" criterion for excuse from 
jury service, it has been left to judicial discretion to 
resolve its meaning on an individual basis.  This has inevit- 
ably resulted in a wide variance in practice between different 
courts and judges as to whether an excuse shall be granted in 
any particular set of circumstances.  The adoption of the 
definitional amendment proposed by the Conference would help 
to make more uniform the policies and practices of the various 
federal district courts aa to the granting of excuses from 
jury service. 
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At the hearings of the House Judiciary Committee held 
last year on a juror employment protection measure similar 
to section two of this bill and which was then included in 
the bill H.R. 6150, concern was expressed by several partici- 
pants that this aspect of the bill might be unfair in its 
application to small businesses which are faced with the 
longterm loss of a key employee at a critical time in light 
of business conditions.  The Conference therefore believes 
that the second sentence of section four would remedy any 
such possible unfairness by specifically providing that this 
sort of hardship to the employer may be considered by the 
court in padking upon a prospective juror's request for a 
temporary excuse from jury service. 

Representatives of the Judiciary and of this office 
will be pleased to furnish any further information which may 
be requested regarding the proposals contained in this draft 
bill,  and to cooperate in any way in furthering its favor- 
able consideration by the Congress. 

Sincerely, 

Rowland F. Kirks 
Director 

Enclosures 
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05TH COKGRESS 
1ST SESSION R R. 7813 

m THE HOUSE OF REPRESENTATIVES 

JUNE 15,1977 

Mr. RoDiNO (by request) introduced the following bill; which was referred 
jointly to the Committees on the Judiciary and Education and Labor 

A BILL 
To amend chapter 121 of title 28, United States Code, to pro- 

vide in civil cases for juries of six persons and to clarify 

the procedures for the selection and qualification of jurors, 

and to amend chapter 81 of title 5, United States Code, to 

extend the coverage of such chapter to all jurors in United 
States district courts. 

1 Be it enacted by the Senate and House of Representa- 

2 tives of the United States of America in Congress assembled, 

3 TITLE I-SIZE OF CIVIL JURIES 

4 SEC. 101. Chapter 121 of title 28, United States Code, 

5 is amended by adding at the end thereof the following new 

6 section: 

7 "§1875. Number of jurors in civil cases 

8 " (a) In a district court of the United States as defined 

35-551 O - 79 - 5 
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1 in section 1869 (f)   of this tide, the petit jury shall, in 

2 a civil case at law, or in a noncriminal action in which a 

3 right to trial by jury is otherwise granted by statute, con- 

4 sist of six jurors unless the parties stipulate to a lesser 

5 number. 

6 " (b) In cases described in subsection (a) of this sec- 

7 tion, the verdict of the jury shaU be unanimous unless the 

8 parties stipulate otherwise.". 

9 SEC. 102. Section 1870 of title 28, United States Code, 

10 is amended by striking out the first two sentences and insert- 

11 ing in lieu thereof the following: 

12 "In a district court of the United States as defined in 

13 section 1869 (f) of this title, in a civil case at law, or in a 

14 noncriminal action m which a right to trial by jury is other- 

15 wise granted by statute, each party shall be entitied to two 

16 peremptory challenges. Several defendants or several plain- 

ly tiffs may be considered as a single party for the purpose of 

18 making challenges if then- interests are similar, or in any 

19 such case the court may allow additional peremptory chal- 

20 lenges  and  permit  them  to  be  exercised  separately  or 

21 jointly.". 

22 SEC. 103. Section 1869 (f)  of title 28, United States 

23 Code, is amended 'by striking out "and 1867" and inserting 

24 in lieu thereof "1867, 1870, and 1875". 

25 SEC. 104. The chapter analysis of chapter 121 of title 
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1 28, United States Code, is ameuded by adding at the end 

2 thereof the following new item: 

"1876. Number of jurors in civil cases.". 

3 SEC. 105. The amendments made by this title shall take 

4 effect thirty days after the date of enactment of this title. 

5 TITLE II-USE OF VOTER LISTS  IN  JURY 

6 SELECTION 

7 SEC. 201. Section  1863(b)(2)   of title 28, United 

8 States Code, is amended to read as follows: 

9 "(2)  specify that the names of prospective jurors 

10 shall be selected from the voter registration lists or lists 

11 of actual voters of the political subdivisions within the 

12 district or division. There is a presumption that jurors 

13 80 selected represent a fair cross section of the commu- 

14 nity in the district or division wherein the court con- 

15 venes. The plan may prescribe some other source or 

16 sources of names in addition to voter lists where the 

n court finds that voter lists do not represent a fair cross 

18 section of the community.". 

19 TITLE in—JURY SERVICE UPON RESTORATION 

20 OF CIVIL RIGHTS 

21 SEC. 301. Section  1865(b) (5)   of title 28,  United 

22 States Code, is amended by striking out "by pardon or 

23 amnesty." and inserting in lieu thereof a period. 

24 SEC. 302. Section 1869 (h)  of title 28, United States 
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1 Code, is amended by striking out "by pardon or amnesty." 

2 and inserting in lieu thereof a period. 

3 TITLE IV—AUTOMATED JURY SELECTION 

4 SEC. 401. Section 1869 of title 28, United States Code, 

5 is amended— 

6 (1)  by striking out the period at the end of sub- 

7 section (i) and inserting in lieu thereof a semicolon; and 

8 (2) by adding at the end thereof the following new 

9 subsection: 

10 " (j) 'publicly draw' as referred to in sections 1864 

11 and 1866 of this chapter shall mean a drawing which is 

12 conducted within  the district after reasonable public 

13 notice and which is open to the public at large under 

14 the supervision of the clerk or jury commission, except 

15 that when a drawing is made by means of electric data 

16 processing, 'publicly draw' shall mean a drawing which 

17 is conducted at a data processing center located in or 

18 out of the district, after reasonable public notice given 

19 in the district for which juror names are being drawn, 

20 and which is open to the public at large under such 

21 supervision of the clerk or jury commission as the Judi- 

22 cial Conference of the United States shall by regulation 

23 require; and 

24 " (k) 'jury summons' shall mean a summons issued 

25 by a clerk of court, jury commission, or their duly 
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1 designated deputies, containing either a preprinted or 

2 stamped seal of court, and containing .the name of the 

3 issuing   clerk   imprinted   in   preprinted,   typed,   or 

4 facsimile manner on the summons or the envelopes 

5 transmitting the summons.". 

6 TITLE V—COVERAGE OF JURORS UNDER 

7 CHAPTER 81  OF TITLE 5 

8 8EO. 501. Chapter 81 of title 5, United States Code, 

9 is amended by inserting immediately after section 8142 

10 thereof the following new section: 

11 "§ 8142a. Federal petit or grand jurors 

12 "(a)   For the purpose of this section, 'Federal petit 

13 or grand juror' means a person selected pursuant to chapter 

14 121 of title 28 and summoned to serve as petit or grand 

15 juror, who is an actual attendance in court such that he 

16 would be entitled to the fees provided for his attendance 

17 by section 1871 of title 28. 

Ig "(b)   Subject to the provisions of this section,  this 

19 subchapter applies to a Federal petit or grand juror, except 

20 that entitlement to disability compensation payments does 

21 not commence until the day after the date of termination 

22 of his service as a juror. 

23 " (c)   In administering this  subchapter with respect 

24 to a juror covered by this subsection— 

26 " (1)   a juror is deemed to receive monthly pay 
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1 at the minimum rate for GS-2 unless his actual pay as 

2 a Cbvernment employee while serving on court leave is 

3 higher, in which case his monthly pay is determined in 

4 accordance with section 8114 of this title; and 

5 " (2) performance of duty includes an act of a juror 

6 while he is in attendance at court, pursuant to a sum- 

7 mons, in deliberation or when sequestered by order of a 

8 judge, except that performance of duty shall not include 

9 his travel to and from the courthouse except under 

10 sequestration order or as necessitated by order of court, 

11 such as for the taking of a view.". 

12 SEO. 502. The chapter analysis of chapter 81 of title 5, 

13 United States Code, is amended by inserting immediately 

14 after the item relating to section 8142 the following new 

15 item: 

"8142a. Federal petit and grand jurors.". 
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ADMINISTRATIVE OFFICE OF THE 
UNITED STATES COURTS 

SUPREME   COURT   BUILDING 

WASHINGTON. DC.   20944 

ROWLAND  F.   KIRKS 
•""•"»» March 31,   1977 

WILLIAM   E.   FOLEY 
oamfTT Diace««* I 

Honorable Thomas P. O'Neill, Jr. 
Speaker of the House 
U.S. House of Representatives 
Washington, D. C.  20515 

Dear Mr. Speaker: 

At the direction of the Judicial Conference of the 
United States, I am  forwarding a draft bill which would make 
several changes in existing law with respect to the adminis- 
tration of the jury system in the United States district 
courts.  Each of the proposals contained in this bill has 
been previously recommended by the Judicial Conference, and 
each of them was submitted to the 94th Congress without being 
acted upon.  This draft bill would make five separate changes 
in existing law: 

1. The enactment of specific statutory authority for 
the use of six-person juries in civil cases in the district 
courts, and a reduction in the peremptory challenges available 
to each party in civil cases from three to two; 

2. The establishment of a statutory presumption that 
the use of voter lists as the source of juror names is con- 
sistent with the requirement of the Jury Selection cind 
Service Act of 1968, 28 U.S.C. S1861, for grand and petit 
juries to be "selected at random from a fair cross section of 
the community in the district or division wherein the court 
convenes"; 

3. The clarification of 28 U.S.C. S1865(b)(5) with 
respect to the qualification for jury service of persons who 
have been convicted of a crime and have subsequently had their 
civil rights restored; 

4. The addition to the definitional section of the 
Jury Selection and Service Act of 1968, 28 U.S.C. S1869, of 
certain definitions respecting the jury selection and summoning 
process, in order to clarify the authority of district courts 
to employ automatic data processing in the selection of their 
juries; and 

/ 
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5.   The extension of Federal Employees Compensation Act 
coverage to all persons serving as jurors in the United States 
district courts. 

The Judicial Conference at its latest session in 
September, 1976, directed that these legislative proposals be 
joined together in the form of an orani&us bill to make changes 
with respect to jury administration and the service of jurors 
in the federal courts.  Accordingly, I am transmitting the 
enclosed draft bill.  A discussion follows of each of the 
separate proposals which would be effected thereby. 

I.   Six-Person Juries in Civil Cases 

The Judicial Conference of the United States has since 
1972 been recommending favorable consideration by the Congress 
for the amendment of title 28, United States Code, to provide 
in civil cases for juries of six persons. 

A total of 82 out of the 94 federal judicial districts 
have by local rule adopted provisions for civil juries of less 
than twelve.  The attached draft bill would make the use of 
the six-person civil jury uniform in all United States district 
courts.  The use of juries of less than twelve persons by rule 
of court in civil cases has been sanctioned by the United States 
Supreme Court in Colgrove v. Battin, 413 U.S. 149 (1973). 

Besides reducing the number of jurors sitting in civil 
cases to a uniform number in all Federal courts, the draft 
bill would also provide amending language reducing the number 
of peremptory challenges in civil cases from three to two per 
party.  The bill further authorizes additional peremptory 
challenges and flexible treatment of peremptory challenges to 
cover multiple parties in light of varying circumstances. 

This bill would expressly preserve the principle of 
unanimity of verdicts in civil cases; however, the statutory 
provision for unanimity would also allow for stipulation by 
the parties to a less than unanimous verdict. 

Bills virtually identical to title I hereof were intro- 
duced in the 94th Congress as S. 237 and H. R. 6039.  Earlier, 
two bills providing the essence of this draft bill, H. R. 8285 
and S. 2057, had been introduced in the 93rd Congress.  At its 
March, 1971 session, the Judicial Conference originally 
approved in principle a reduction in the size of civil juries 
(see the 1971 Report of the Proceedings of the Judicial 
Conference at page 5).  Subsequently, the Conference proposed 
draft legislation which was introduced in the 92nd Congress and 
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later in the 93rd Congress as H. R. 8285.  Hearings were 
held thereon by the House Judiciary Subcommittee on Courts, 
Civil Liberties and the Administration of Justice on October 9 
«nd 10. 1973 and January 23, 1974.  Following the Judicial 
Conference re-endorsement of H. R. 8285, a counterpart bill, 
S.   2057, was introduced in the Senate.  After study, the 
Judicial Conference voted (see the 1973 Conference Proceedings 
at page 54) to recommend S. 2057 because of its specific pro- 
visions preserving the principle of unanimity of verdicts and 
a more flexible treatment of peremptory challenges in multiple 
party cases.  Title .1 of the attached draft bill incorporates 
these features of S. 2057. 

II.  Use of Voter Lists in Jury Selection 

It is presently provided by section 1863(b)(2) of title 28, 
United States Code, that the plan for random selection of grand 
and petit jvirors which is required to be maintained by each 
United States district court shall specify that the names of 
prospective jurors shall be selected from the voter registration 
lists or lists of actual voters of the political subdivisions 
within the judicial district or a division thereof, and that: 

"The plan shall prescribe some other 
source or sources of names in addition 
to voter lists where necessary to foster 
the policy and protect the rights secured 
by sections 1861 and 1862 of this title." 

Title II of the draft bill which is being submitted to you 
would amend this subsection to (1) establish a presumption that 
those jurors selected from voter registration lists or lists 
of actual voters do affirmatively represent a "fair cross 
section of the coiranunity" in the district or division, as re- 
quired by 28 U.S.C. $1861, and (2) require the district court 
to find that voter lists do not represent such a fair cross 
section before it may prescribe any other source or sources of 
juror names. 

Since the enactment of the Jury Selection and Service 
Act of 1968, an issue has emerged as to whether the selection 
of jurors exclusively from voter lists in each judicial district 
is sufficient to implement the mandate of the Act.  Sections 
1861 and 1862 of title 28, which were added by the Jury Selec- 
tion and Service Act, provide that all litigants in federal 
courts are entitled to trial by grand and petit juries selected 
at random from a fair cross section of the community in the 
district or division wherein the court convenes, that all 
citizens shall have the opportunity to be considered for jury 
service, and that no one shall be excluded from such service 
on account of race, color, religion, sex, national origin, 
or economic status. 



70 

Litigants, particularly criminal defendants seeking a 
basis on which to challenge their indictments or convictions, 
have persistently contended that juries selected exclusively 
from voter lists do not meet these requirements because of the 
limited constituency of the lists in some localities and the 
tendency of certain groups and segments of the population not 
to register or vote.  Accordingly, they have asserted in numerous 
instances that the district courts have been derelict in not 
prescribing supplemental sources of juror names as authorized 
by 28 U.S.C. S1863(b)(2).  These contentions have been raised 
with increasing frequency in recent years and in several dif- 
ferent forms—as challenges to the jury selection process 
under 28 U.S.C. $1867, as pretrial motions, as points on appeal, 
and as allegations in petitions for postconviction relief. 

When confronted by such challenges, the federal courts 
have consistently upheld the exclusive reliance on voter lists 
to supply the names of jurors, as sufficient on constitutional 
grounds and also as a permissible method of achieving the 
"fair cross section of the community" required by statute as 
the basis for jury selection.  See, e.g., United States v. 
Whitley 491 F.2d 1248 (8th Cir."T974T7cert~denied, 416 U.S. 
990, and United States v. Test, 399 F. Supp. 683 (D. Colo. 
1975), affirmed. No. 73-13T7~Tl0th Cir., decided Nov. 12, 1976). 
It has further been held that those persons who choose to 
exclude themselves from jury service by failing to register 
to vote do not constitute a cognizable class or group for the 
purpose of establishing systematic and intentional exclusion 
from the process of jury selection.  Camp v. United States, 413 
F. 2d 419, 421 (5th Cir. 1969), cert. c[enied, 556 U.S. 368, and 
United States v. Lewis, 472 F.2d 252, 256 (3rd. Cir. 1973). 

Useful summaries of the decisional law which has developed 
with respect to (1) permissible disparities for jury selection 
purposes between the proportion a particular class bears to 
the population at large as against those persons registered to 
vote and (2) the showing required to successfully challenge a 
qourt's jury selection plan are contained in An Analysis of 
Jury Selection Decisions by Judge Walter P. Gewxn, appendix to 
Foster v. Sparks, 506 F.2d 805 (5th Cir. 1975), and the Report 
of the District Court Panel on Jury Selection in the District 
of Massachusetts, 58 F.R.D. 501 (1973). 

In light of the apparent judicial consensus which has 
developed in support of the exclusive use of voter lists for 
the selection of jurors, only two United States district courts, 
Colorado and the District of Columbia, have seen fit to 
supplement the voter lists with another source of juror names. 
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Both of these courts are now drawing nemes for their master 
jury wheels from the motor vehicle operators' license records 
within their jurisdictions, as well as from voter lists.  The 
other 92 district and territorial courts, to the best of our 
knowledge, continue to use the voter lists exclusively for 
this purpose.  Despite this consensus, however, challenges to 
the jury selection process on account of a lack of supplementa- 
tion to the voter lists continue to be made and to consume 
substantial judicial time. 

The Judicial Conference is therefore of the view that 
the enactment of the proposed legislation would assist the 
administration of justice by reducing the number of frivolous 
challenges made on this basis, and by providing greater certainty 
to the federal courts in the administration of their jury 
selection plans.  At the present time many of the district 
courts, 'concerned by the growing number of challenges, are 
researching the efficacy and practicality of the various sources 
available to supplement voter lists.  Motor vehicle operator 
records, automobile registration records, social security lists, 
welfare rolls, city directories, telephone directories and census 
records have, inter alia, been considered for this purpose. 

It has proven difficult, however, to find a satisfactory 
supplemental list which incorporates with sufficient certainty 
the name, address, and age of the potential juror, is reasonably 
up-to-date, and provides an improvement over the voter lists 
in capturing some segment of the community which is under- 
represented in voter registration.  As former Attorney General 
Ramsey Clark pointed out in his testimony on the legislation 
which became the Jury Selection and Service Act of 1968, the 
voter registration or actual voter lists are uniquely suited 
to the jury selection process, especially so because the process 
of registering and voting implies a certain orientation to the 
public interest and to public service: 

"We looked at every type of list we could 
find.  We looked at post office addresses, 
at Civil Service Commission lists, at social 
security lists, and we considered telephone 
books, and a city directory sort of list, 
and we couldn't find any list that would be 
across the country nearly as good as the 
voter list.  We put a quite high priority 
on certainty as to where the individuals 
should be chosen from, and we found some 
relationship between the public interest 
that would cause a person to register to vote, 
and jury service."  Hearings on Federal Jury 
Selection Before the Subcommittee on Improve- 
ments in Judicial Machinery of the Senate 
Committee on the Judiciary, 90th Congress, 
1st. Sess. 43 (1967). 
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Additional support for the primacy of voter lists as the 
source of federal juror selection is readily found in the 
legislative history of the Jury Selection and Service Act. 
The Judiciary Coramittees of the Senate and the House of 
Representatives stated in their reports on this legislation 
that voter lists "provide the widest community cross section 
of any list readily available."  Senate Rep. No. 891, 90th 
Cong., 1st Sess. 16 (1967) and H.R. Rep. No. 1076, 90th Cong., 
2d Sess. 4 (1968).  These reports also manifest a Congressional 
view that the use of voter lists should be adequate to satisfy 
constitutional requirements and to comply with the cross 
sectional requiremen-ts of the statute: 

"The voting list requirement, together 
, with the provision for supplementation, is 

therefore the primary technique for imple- 
menting the cross sectional goal of this 
legislation.  The bill uses the terra 'fair 
cross section of the community' in order to 
permit minor deviations from a fully accurate 
cross section.  The voting list need not 
perfectly mirror the percentage structure of 
the community.  But any substantial percentage 
deviations must be corrected by the use of 
supplemental sources.  Your committee would 
leave the definition of 'substantial' to 
the process of judicial decision."  S. Rep., 
supra, at 17 and H.R. Rep., supra, at 5. 

The Judicial Conference through its Committee on the 
Operation of the Jury System has attempted to follow the course 
of judicial decisions construing the Jury Selection and 
Service Act ever since its enactment in 1968.  Since that time, 
the Conference is unaware of any court decisions holding that 
a master jury wheel drawn wholly from voter registration lists 
is on that ground inadequate to represent a fair cross section 
of the community in the selection process.  Accordingly, the 
Conference believes that, with rare exceptions, the need for 
supplementation of the voter lists simply has not been realized 
in actual practice, based upon eight years of experience since 
the enactment of the Jury Act. 

While the draft legislation which is submitted would 
establish a statutory presumption that the selection of jurors 
from names contained on voter lists meets the requirements of 
28 U.S.C. S1861, it would continue to permit district court 
jury selection plans to provide for other sources of names in 
addition to voter lists.  Before prescribing such additional 
sources of names, however, the district court would have to • 
expressly find that the state voter lists do not represent a 
fair cross section of the community. 
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The legislative history further indicates that the 
Congress very deliberately established voter lists as the 
source of federal jurors in full recognition that their use 
would narrow the universe of jury selection by eliminating from 
consideration persons who do not register to vote.  The 
committee reports assert that this sort of discrimination 
^mong citizens is "not unfair," however, because "(n]o economic 
or social characteristics prevent one who W2mts to be considered 
for jury service from having his name placed in the pool from 
which jurors are selected."  S. Rep. at 17 cmd H. R. Rep. at 5. 

There is one additional convening argument in support 
of this bill suggested by the legislative history.  In his 
testimony before the Senate Siibcommittee on Improvements in 
Judicial Machinery, Judge Irving R. Kaufman of the United States 
Court of Appeals for the Second Circuit, who then chaired the 
Conference Committee on the Operation of the Jury System, 
suggested that the provision now contained in section 1863(b)(2) 
for the supplementation of voter lists by other sources was 
essentially transitional in nature.  Even at that time. Judge 
Kaufman stated, the voter lists failed to represent a fair 
cross section of their communities in only a "very few juris- 
dictions."  He testified that his committee had been "advised 
by the Department of Justice that this situation is being 
corrected since the passage of the Voting Rights Act of 1965," 
but that "(w)here this condition still exists, our bill permits 
the use of other lists in addition to voter lists to obtain a 
representative cross-section."  Hearings on Federal Jury 
Selection, supra, at 253. 

Thus Judge Kaufman appeared to believe that the use of 
supplemental sources of juror names was primarily a stopgap 
measure, which would be desirable to have available until the 
full impact of the Voting Rights Act of 1965 had been felt and 
until its implementation had corrected the situation existing 
in a few isolated districts where the voter lists did not 
represent a fair cross section of the population.  It is 
accordingly the view of the Judicial Conference that, since 
eleven years have now passed since the enactment of the Voting 
Rights Act, the primary need to resort to supplementation of 
voter lists for jury selection has expired, and the use of 
supplemental sources should be reserved for those extraordinary 
situations in which the district court expressly finds that 
the voter lists of the state do not encompass a sufficient 
constituency to satisfy the demands of the Jury Act. 
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III. Jury Service by Restored Convicts 

This title would amend the Jury Selection and Service Act 
of 1968, as amended (28 U.S.C. S§1865(b)(5) and 1869(h)) to 
allow for a more flexible treatment of rehabilitated persons, 
previously convicted for crimes punishable by imprisonment for 
more than one year, whose qualifications are being considered 
for jury service in federal courts.  This bill was introduced 
in the 93rd Congress as H. R. 17373 and in the 94th Congress 
as H. R. 6050. 

The Jury Act presently provides in the qualification 
section at section 1865(b)(5), that the district courts: 

"... shall deem any person qualified to serve 
on grand and petit juries . . . unless he 
(5) has a charge pending against him for 
the commission of, or has been convicted 
in a state or Federal court of record of, 
a crime punishable by imprisonm<5nt for more 
than one year and his civil rights have 
not been restored by pardon or amnesty." 
(Emphasis added.) 

Since many state and federal statutes create by legisla- 
tive action diverse procedures for rehabilitation and pose 
differing solutions for the restoration of civil rights, the 
language "by pardon or amnesty" is proposed to be stricken 
from the qualification section of the Jury Selection and 
Service Act to accomodate that statute to the varied state 
and federal restoration procedures.  Moreover, the present 
formula, "pardon or amnesty," is thought to be underinclusive. 
Under federal law, for example, there are at least two 
statutes which have the effect of expunging criminal records, 
the Youth Corrections Act (18 U.S.C, §5021), and the Compre- 
hensive Drug Abuse and Control Act of 1970 (21 U.S.C. S844(b)). 
Moreover, the words "pardon or amnesty" may be confusing in this 
context.  For instance, amnesty does not act to restore civil 
rights, since it precludes prosecution in the first instance. 

In light of the proposed amendment of section 1865(b)(5), 
title III of this bill also amends the statutory provisions 
with respect to the information called for in the juror quali- 
fication form, as defined by section 1869(h). 

Attached hereto is a special report on this matter sub- 
mitted to the Judicial Conference Committee on the Operation 
of the Jury System by Honorable Harold R. Tyler, former U.S. 
District Judge for the Southern District of New York, which 
explains in detail the background of this aspect of the 
proposed legislation. 
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IV.  Facilitation of Automated Jury Selection 

As noted, title IV of the attached draft bill would 
"provide for eunendraent of the Jury Selection and Service Act 
of 1968, as amended, adding further definitions relating to 
jury selection by electronic data processing."  This bill 
was originally forwarded to both houses of Congress by resolu- 
tion of the Judicial Conference at its September 1973 meeting 
and was subsequently introduced in the 93rd Congress as H.R. 
10896, and in the 94th Congress as H.R. 6051. 

One purpose of this portion of the bill is to define the 
requirements of the public drawing called for in the Jury Act 
with respect to the manual and automated computer data process- 
ing of the clerical work of jury selection.  The bill would add 
subsection "j" to section 1869 of title 28, the definitional 
section of the Act.  The purpose of subsection "j" would be 
to provide that, where juror selection procedures are manual, 
the public drawing provided for in sections 1864 and 1866 
would be held within the judicial district affected after 
reasonable public notice and that such public drawing would be 
conducted in proceedings open to the public at large and under 
the supervision of the clerk of court.  Subsection "j" would 
also provide that the selection of juror names may be accomplished 
by automated processing under the supfervision of the clerk and 
could take place inside or outside of the judicial district 
affected, subject to the same public notice and participation 
requirements pertaining to manual selection.  Since the com- 
puter facilities of the General Services Administration are 
maintained at regional headquarters, it is necessary from a 
practical standpoint to perform there the computer functions 
relating to the automated selection of jurors in the various 
United States district courts within such regions.  It would 
not be economically feasible to maintain such costly equipment 
at each court center. 

Automated computer data processing in the selection of 
jurors is authorized by the Jury Act at section 1869(g), and 
approximately 55 districts are presently using fully or 
partially automated systems for the selection of jurors. 
Selection with the help of computerized methods offers time 
and cost-saving benefits, but, equally important, it helps 
to assure the removal from jury selection of any possibility 
of discriminatory human interference. 

This title of the bill would also add a definition of the 
juror summons at new subsection "k" of section 1869 to allow 
the seal of the court and the clerk's signature to be affixed 
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to the summons form by a broad range of techniques. 
Presently, juror summonses are commonly being issued in 
automated districts without the seal of the court and with- 
out a clerk's signature because there is no way to add these 
features manually to thousands of such documents without 
defeating the work-saving advantages of automation.  On the 
other hand, some clerks spend hundreds of manhours signing 
and sealing such forms.  The adoption of this bill will also 
benefit those district courts which manually process the 
summons forms, in that such forms could contain in preprinted 
form the seal and the signature of the clerk.  Moreover, 
their preparation ajid handling will be facilitated by the 
techniques authorized by this proposed definition of the 
juror summons. 

V.'  Coverage of Jurors by Federal Employees Compensation 
Act 

In accordance with the resolution of the Judicial 
Conference of the United States adopted at its March 6, emd 
7, 1975 meeting, I am transmitting to the Congress for its 
consideration title V of this draft bill, which would provide 
Federal Employee Compensation Act coverage, not only for 
federal employees serving as federal jurors, but as well for 
all other persons performing jury duty in federal courts in 
fulfillment of one of their obligations of citizenship. 

Although coverage for federal employees who are serving 
as federal jurors was provided in the Act of September 7, 1974, 
Public Law No. 93-416, 88 Stat. 1143, the extension of such 
benefits to private citizens who are injured while serving 
as federal jurors was not provided in that legislation. 
Nevertheless, Senate Report No. 93-1081 (to accompany H.R. 
13871) evidenced agreement at that time with a similar 
resolution of the Judicial Conference adopted in March, 1974. 

Serious problems can arise when federal jurors who do 
not happen to be employed by the United States Government are 
injured or disabled while in the performance of their jury 
service.  On several occasions prior to and since the enactment 
of Pub. L. No. 93-416, the U. S. Department of Labor has re- 
jected federal jurors' claims for injury compensation on the 
basis that jurors were not defined as "employees" of the 
federal government within the meaning of 5 U.S.C. $8101(1). 
Since the enactment of Pub. L. No. 93-416, nothing has happened 
to indicate a change in this position relating to persons, 
not federally employed, who are serving as jurors in federal 
courts.  The purpose of this portion of the bill is to provide 
remedial legislation to specify that compensation benefits 
shall apply to all persons serving as federal jurors. 
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strong policy reasons exist for bringing all federal 
jurors within the coverage of the Federal Employees Compensa- 
tion Act.  Jurors provide a valuable service to the government. 
While in actual service as a petit or grand juror, the citizen- 
juror should rationally be accorded the benefit of protection 
in case of a "job-related" mishap.  What begins as the fulfill- 
ment of a high duty of citizenship through public service to 
the government could be turned into an economic catastrophe 
for the juror in the event of an accident or injury while 
serving.  Presently a person injured while serving as a juror 
cannot recover compensation unless he can bring his case under 
the Federal Tort Claims Act by proving negligence in the 
government agent, a difficult burden.  Moreover, this inequity 
is compounded by the fact that a federal employee is now covered 
by these compensation acts.  It would also contribute to the 
juror's peace of mind, especially in a protracted case or in a 
situation where he must be transported to make a site inspection, 
to know that this benefit is available.  This aspect of the 
proposal might be especially reassuring to the head of a fcunily 
or to the timorous juror sitting in a sensational criminal case. 
While jurors are very seldom injured, we do have a record of 
several such cases. 

The enclosed draft bill would add a new section, section 
8142a, to chapter 81 of title 5.  Proposed section 8142a(e) and 
(b) define the protected juror to be one who is in actual attend- 
ance upon court and specify when payments can commence.  Proposed 
section 8142a(c)(1) defines the rate of pay that a federal juror 
is deemed to be receiving for purposes of the compensation 
scheme provided for in chapter 81.  This subsection also takes 
into account and specifies the compensation of the federal 
employee who is receiving his normal rate of pay while on court 
leave pursuant to 5 U.S.C. S5537 and 6322 to be his actual rate 
of pay.  Section 8142a(c)(2) limits and defines when the juror 
is deemed to be in the performance of duty, assuring that claims 
for compensation may not be granted except for duty-related 
mishaps.  Federal jurors would not be made actual employees of 
the federal government.  Nor should this amendment be construed 
to characterize jurors as employees for any other purpose than 
the compensation for injuries resulting from jury service. 
Section 8116(c) would make recovery under the Federal Employees' 
Compensation Act the exclusive remedy of the juror against the 
United States for such injuries. 

It is the view of the Judicial Conference that the adop- 
tion of the various proposals contained in this draft bill 
would expedite the operation of the jury system and provide 
for a desirable certainty in its administration, as well as 
improving the conditions of service of the individual juror. 

J5-551 O - 79 - 6 
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I will be pleased to provide any further information 
necessary in the consideration of this draft bill, and 
representatives of the Judiciary and of the Administrative 
Office will be available to testify before the committee to 
which the bill may be referred. 

Sincerely,  ^      /" 

Rowland F. Kirks 
Director 

Enclosures 
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Mr. KASTEXMEIER. I would also like, to note that six of these bills 
passed the Senate on April 27, 1 week ago, relating to witness fees, 
marshals' transport at ion expenses, marshals' fees and jury fees. Al- 
though these bills have not yet been technically referred to the subcom- 
mittee, they are pending before us. [See appendix 1 at p. 15^. infraJ] 

Now today I would like to introduce our witnesses. First, Raymond 
S. Calamaro, Deputy Assistant Attorney General, Department of Jus- 
tice, Office of I^egislative Affairs. Mr. Calamaro is a familiar face 
around here and needs no further introduction. 

Second, Carl H. Imlay, who is the General Counsel of the Admin- 
istrative Office of the U.S. Courts, will testify. Mr. Imlay has appeared 
before us on several occasions and I welcome him back. I understand 
that Mr. Imlay is accompanied by Mr. William R. Burchill, Jr., coun- 
sel. Administrative Office of the U.S. Courts. 

Several organizations have already submitted, or will submit, their 
written views on bills pending before us: The American Bar Associa- 
tion, the National Jury project, the American Civil Liberties T^nion, 
Prof. David Currie, the Honorable Harold Leventhal and the Honor- 
able Edward T. Gignoux have all agreed to submit statements on sev- 
eral of the pending bills. [See additional statements at p. 128, infraJ] 

So with that I will say, Mr. Calamaro. you are most welcome and 
you may proceed. 

TESTIMONY OF RAYMOND S. CALAMARO, DEPUTY ASSISTANT AT- 
TORNEY GENERAL, OFFICE OF LEGISLATIVE AFFAIRS, U.S. DE- 
PARTMENT OF JUSTICE, ACCOMPANIED BY JOHN REAL, OFFICE 
FOR IMPROVEMENTS IN THE ADMINISTRATION OF JUSTICE; 
AND EiAREN SIEGEL, OFFICE OF LEGISLATIVE AFFAIRS 

Mr. CALAMARO. Thank you, Mr. Chairman. 
Mr. KASTENMEIER. If you want to identify your colleagues- 
Mr. CALAMARO. I shall. On my right is Karen Siegel, of the Office 

of Legislative Affairs; and also accompanying me today is John Beal 
of the Office for Improvement in the Administration of Justice, Mr. 
Meador's office. 

Mr. Chairman and Father Drinan, it is a pleasure to appear before 
you today. Rather than reading the lengthy prepared statement cover- 
ing all these bills, I will submit it for the record and summarize it as 
briefly as possible; but before doing that I will take this opportunity 
in this, my first formal appearance Ijefore the subcommittee—although 
it is my first fonnal appearance, I have worked with the subcommittee 
for about IV^ years now, and I want to just take this chance to express 
my appreciation, as well as the Attorney General's and the Assistant 
Attorney General's for Legislative Affairs, Patricia Wald, for the 
extraordinarily productive efforts of the subcommittee members and 
the staff. 

I think the staff deserves special commendation for its work with 
our office. Hardly a day goes by when we don't call someone, majority 
or minority side, to ask for assistance, and we get very good and very 
speedy help. 

Mr. KASTENMEIER. Thank you for those comments. 
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Without objection, your statement will be made part of the record 
and you may proceed. 

[The information follows:] 

STATEMENT OF RAYMOND S. CALAMABO, DETUTT ASSISTANT ATTOBNIT OENEBAI., 
OFFICE OF LEGISLATIVE AFFAIBS 

Mr. Chairman and members of the subcommittee, my name Is Raymond S. 
Calamaro. I am Deputy Assistant Attorney General in the Office of Legislative 
Affairs. 

I am pleased to appear before you on behalf of the Attorney General to 
present the Department's views on several bills pertaining to court fees and 
administration. 

DEPABTMENT OF JUSTICE LEGISLATIVE PBOPOSALS 

Two of the bills before you are Department of Justice proposals and we 
strongly urge their enactment. Both bills were passed by the Senate on April 
27, 1978 as part of a six-bill court reform package. We hope that the House 
will give favorable consideration to the entire package, as well. 

The first of the Department's bills, H.R. 8492, would delegate to the Attorney 
General the authority to determine and adjust the fees charged for service of 
civil process for private litigants. The need for an adjustment in these rates is 
clearly demonstrated by the fact that the estimated aggregate collections by the 
Government in fiscal year 1976 were approximately $3.5 million below the esti- 
mated costs for providing service. If the Attorney General were given authority 
to adjust the rates annually, the Government's reimbursement would be more 
In line with the actual costs. Moreover, payment of fees for United States Mar- 
shals Service legal and judicial services are deposited in the General Fund of 
the United States Treasury and therefore do not accrue to the benefit of the 
Marshals Service. 

The present rates of |3 for the service of writs and summonses, and $2 for the 
service of subpoenas were established by Public Law No. 87-621 (28 U.S.C. 1921) 
on August 31, 1962. This law also provides for the collection of 12 cents per mile 
for travel required in serving process, except within the District of Columbia. 

Three audits, with findings that support the need to revise these rates, have 
been conducted over the past eight years. These include a 1969 audit by the 
General Accounting Office, a June 19'i3 audit by the Department of Justice's 
Internal Audit Staff, and a second GAO audit in 1975. All three audits have 
shown that service of process costs to the Government far exceed collections. 

In establishing or revising rates for the service of process the Attorney General 
will act in compliance with Office of Management and Budget Circular A-25 
guidelines. OMB Circular A-25 articulates the general policy of the Executive 
Branch to develop an equitable and uniform system of charges for selected 
Government services. The Circular provides that a reasonable charge be made to 
each identifiable recipient for a measurable unit or amount of Government service 
from which he derives a special benefit. The Circular further states that, when 
determining such charges, the agency shall apply accepted cost accounting princi- 
ples and include in those charges salaries, benefits, travel, rent, postage, mainte- 
nance, and depreciation, as well as the cost of operating equipment and a reason- 
able proportionate share of the agency's management and supervisory costs. 

The service of process by the Marshals Service Is not mandatory for private 
litigants. It Is pos.sible for private litigants to use commercial firms for this pur- 
pose ; however, since the fees of the Federal Government are much lower, the 
private litigants often prefer to use the Marshals Service. According to the GAO 
survey completed in 1975, the commercial process service fees In five Federal 
districts ranged from $3 to ?35 for delivery of process, with an average of ap- 
proximately $11. Some commercial firms included in the survey charged addi- 
tional amounts for services which are provided at no extra cost by the Marshals, 
such as priority service. To meet the standards set forth in Circular A-25, It would 
be necessary for the Marshals Service to charge an average rate of $11 per Item 
served. Accoridngly, this bill will allow for annual adjustments in the rates for 
service of process. 

As passed by the Senate last week, the bill has two additional modifications, 
both of which we favor and which we suggest be Incorporated into H.R. 8492 
as well. The first would resolve a conflict between the Second and Fifth Circuit 
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Courts of Appeals over whether a seaman proceeding in Federal court for wages 
or other benefits pursuant to 28 U.S.C. 1916 (which waives prepayment of "fees 
and costs") may have the Marshal attach a vessel on his behalf without advanc- 
ing a sufficient deposit to cover the initial expense as required bv present 28 
U.S.C. 1921. Compare Thielebeule v. M/8 Xord»ee Pilot, 452 F. 2d 1230 (2d Cir. 
1971) with Araya v. McClelland, 525 F. 2d 1194 (5th Cir. 1976). The Second Cir- 
cuit held that the seaman may have the Marshal attach a vessel on bis behalf 
without prepayment while the Fifth Circuit decision held the opposite. The 
Senate amendment resolves the conflict in favor of the Fifth Circuit and thus 
seamen would be treated lilce all other parties seelcing the privilege of arresting 
vessels as security to satisfy any judgment they may obtain. We support the 
change. 

In addition, the Senate version as amended would allow the Attorney General 
to provide a maximum fee chargeable as a statutory commission in marshal's 
sales. Compare Travelem In»urancc Co. v. Lawrence. 509 F. 2d 83 (9th Cir. 1974) 
with Hill V. Whitlock Oil Services, Inc., 450 F. 2d 170 (10th Cir. 1})71). This 
would insure that the Vnlted States Marshal will receive a commission for all 
sales he conducts, including Judicially ordered sales, and that that commission 
will not exceed a reasonable amount as prescribed from time to time by regula- 
tion of the Attorney General. We likewise support this change. 

With regard to our second bill l)efore your Subcommittee, H.R. 9122 would 
Increase the attendance fee and revise the method of computing subsistence and 
travel allowances for Federal witnesses under 28 I'.S.C. 1821. The present fees 
and allowances paid to witnesses, pursuant to section 1821, fail to comfiensate 
many Government witnesses for the actual co.sts which they routinely encounter 
while serving as witnesses. Only Federal Government employees who are author- 
ized by their agencies to appear as Federal witnesses receive a reasonable rate 
of compensation under 5 I'.S.C. 5702 and 5704. The proposed legislation would 
alleviate these difficulties by raising the attendance fee for all Federal witnesses 
and rendering subsistence and travel fees for witnesses who are not salaried 
employees of the Government commensurate with those provided to Federal 
employees. 

While witness service is a civic obligation, it is important that the witness 
fee be sufficient to demonstrate that this Is an essential public service and to 
encourage witnesses to render their services freely and fully. In 1968 the daily 
attendance fee for Federal witnesses was set at $20. This fee was an approxima- 
tion of the average daily income of $22.80 for "production, non-supervisory, 
non-agricultural, privates payroll" employees at that time.' Workers in that 
category now earn an average of $38 a day.' In order that the witness fee may 
be at a level that provides fair compensation for a witness' time and efforts, we 
are recommending that the witness fee be Increased to $30 a day. 

The Justice Department believes that witnesses In general should be entitled 
to the same allowances for travel by privately owned vehicles or common car- 
riers as Government employees receive for similar travel. Presently, travel 
allowances under .section 1821 are restricted to a flat fee of 10 cents per mile 
regardless of the mode of travel used by the witness. Rather than increase the 
mileage allowance for which this section now provides, we have proposed that 
section 1821 be amended to allow the computation of travel fees in a manner 
more closely attuned to the actual travel costs incurred by wltnes.ses and the 
form of transportation employed. 

In 1956 when the Department of Justice recommended that computation of 
travel allowances for witnesses be based solely on a uniform table of distances, 
the intent of this provision was to standardize payment among those witnesses 
who travel equal distances. Subsequent experience with this method of calcu- 
lating travel fees for witnesses who u.se commercial carriers has shown that 
witnesses traveling one-way or over short distances frequently incur personal 
financial burdens, while those who travel greater distances often realize financial 
windfalls. To eliminate such problems resulting from the use of commercial 
carriers, we propose that section 1821 be amended to provide for the actual ex- 
penses of travel at the most economical rate available, as is currently provided 
for Federal employees in 5 U.S.C. 5704. 

'US Bureau of Labor Statistics, Department of Labor, 17 Employment and Karnlngs 
146 (January 1971). „   „     , 

' U.S. Bureau of Labor Statistics, Department of Labor, 22 Employment and Earnings 74 
(Hay 1976). 
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Under H.R. 9122, witnesses who travel by means of privately owned vehicles 
would continue to receive compensation in the form of mileage allowances. How- 
ever, as noted above, the present allowance of 10 cents per mile is inadequate. 
Witnesses who are employees of the Government and testify on behalf of the 
United States or in their official capacity receive such mileage allowances as the 
Administrator of the General Services Administration prescribes for such travel 
under 5 U.S.C. 5751. Pursuant to 5 U.S.C. 5704(a), these fees are to reflect cur- 
rent costs as determined by the Administrator and are not to exceed a statutory 
ceiling of 11 cents per mile for motorcycles, 20 cents per mile for automobiles, 
and 24 cents per mile for private aircraft. Currently, the Administrator has set 
travel allowances at the maximum rate for motorcycles and airplanes, and 17 
cents per mile for automobiles. The proposed legislation would place the dis- 
bursement of travel allowances for Federal witnesses who travel by private 
carrier under the authority of section 570^, as well. 

Witnesses attending courts which are so far distant from their residences as 
to require overnight stays are presently limited to $16 a day for subsistence 
expenses by section 1821. This fixed allowance of $16 is clearly unrealistic in 
light of current food and lodging costs. Since 1968, when Congress raised the 
subsistence allowance to its present level, the cost of "food away from home— 
restaurant meals" has risen over 50 percent.' In addition, average lodging costs 
have increased from $12.27 per night in 1968 * to $19.66 per night in 1975.' 

In lieu of the flat subsistence allowance that section 1821 provides, the pro- 
vides, the proposed bill would entitle witnesses to dally allowances equal to 
those which Government employees receive for official travel. This legislative 
proposal would change the regular per diem for witnesses to $35 a day for 
travel within the continental United States, pursuant to 5 U.S.C. 5702(a)(1). 
Additionally, provision is made for reimbursement up to $50 a day in those 
areas which the Administrator of General Services has designated as high-cost 
areas under section 5702(c) (B). As with the proposed changes in the computa- 
tion of travel fees, this suggested alteration in fJie method of determining sub- 
sistence allowances would eliminate both the present inequities in compensation 
between witnesses and the need for frequent revision of witness fee statutes. 

Section 3149 of title 18, United States Code, permits the detention of a witness 
whose testimony is material in a criminal proceeding, whose apjwarance It may 
be Impracticable to secure by subpoena, and who cannot comply with the condi- 
tions of release which 18 U.S.C. 3146 permits a court to impose. Pursuant to the 
present section 1821 of title 28, a detained witness receives an incarceration fee 
of $1 per day in addition to subsistence, during each day of confinement. In a 1973 
decision, Hurtado v. United Statct, 410 U.S. 578 (1973), the Supreme Court 
ruled that section 1821 entitles such a witness to an attendance fee for each day 
of confinement during which the pertinent trial or other proceeding is in ses- 
sion. Despite past attempts to keep other witness fees abreast of Increasing costs, 
there has been no change In the $1 compensation for detained witnesses. H.R. 
9122 would amend section 1821 to provide that a witness, detained for want of 
security for his appearance, shall receive the dally attendance fee for each day 
of hi.s incarceration. This method of payment would mo'-p fa'rly cnmpepsite 
detained witnesses for the Inconvenience and hardship of detention and comply 
with the deci.sion of the Supreme Court In Hurtado. 

The Department has e.stlmated that this proposal would require an increase 
of approximately $9,104,000 for fl.scal year 1979. Our estimate is based on the 
following: 

1. Attendance fees would increase by 50 percent which represents the percentage 
Increase in the fee from $20 to $30. 

2. Compensation for detained witnesses during non-court days would Increase 
from $1 to $30. 

3. Subsistence payments would more than double, since the $35 regular per 
diem which Government employees now receive is more than twice the $16 which 
other witnes.ses currently receive. 

4. Travel costs by private automobile, the principal mode of witnesses travel, 
would increase by 70 percent since Government employees now receive an allow- 
ance of 17 cents per mile while other witnesses only receive 10 cents per mile. 

>U.S. Bureau of Labor Statistics. Department of Labor, Handbook of Labor Statistics 
318 (ref. ed. 197,'51. 

'Laventhol. Kreksteln. Borwath. and Horwath. Hotel Oneratlons: 1968, 20 (1968). 
= Laventhol and Horwath, U.S. Lodging Industry: 1975, 12 (1976). 
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PROPOSALS FOB JURY REFORM 

H.R. 12389 is a composit of three Administrative Office of the United States 
Courts suggestions for Federal jury reform. 

Section 2 of the bill would amend the Jury Selection and Service Act of 1968, 
as amended, to malse the excuse of prospective Jurors from Federal jury service 
on the grounds of distance from the place of holding court contingent upon a 
showing of hardship on an individual basis. We have no objection to enactment 
of this section. 

Section 3 would revise the provisions that permits Federal jury service by a 
person convicted of a crime punishable by more than one year If his civil rights 
have been restored subsequent to a criminal conviction by pardon or amnesty. 
Under the amendment, jury service would be permited for such a person whose 
civil rights had been restored by any legal process, and we supiwrt this change. 

Section 4 would bring the jury selection statutes Into tie age of the computer 
by clarifying that machine selection and summons preparation are allowable. It 
should be adopted. 

r.'-"ti'i' 5 would increase the daily Juror fee and revise the provisions govern- 
ine travel and subsistence expenses of Jurors. We support enactment of section .">. 

The Juror fee increase would place the juror fee at the same level as that of 
the witness fee we support. It is appropriate that the two dally fees be tha sime 
and, for the reasons given earlier. $30 is in our view the proper level. We have 
no objection to the $5 escalator clause for petit Jurors serving over 30 days and 
grand jurors serving over 4.5 days. We consider such terms to be "extraordinary 
service" justifying additional compensation. We do, however, believe that it 
would be simpler and more equitable if the increases were automatic, rather than 
r'>nn'rirg judicial certification. The bill as passed by the Senate last week in- 
corporates this change; we would hope that this Subcommittee would do so as 
well. 

In addition, the travel and subsistence allowance provisions provide fair and 
reasonable levels of compensat'on. Th's is important to prevent undue financial 
burdens being incurred as a result of Jury service. 

Section 6 protects employees from loss of employment because of Federal jury 
service. I'' is an addition to the Federal law that is needed and the Department 
strongly ruDports its adoption. Present reme^lies for employer retaliation against 
jurors are inadenuate. A statute establishing explicit protection is overdue. 

While we support section 6. there are several ways in which it could be 
strengthened, A section should bp added establishinif that an employee is on 
furlough or leave of ab.<!ence while on jury duty.' With such a provision, an 
employee would not 10*^6 sen'ority rights and could not be forced to forfe't 
accrued vacation time. On tbe other hand, an emnlo.ver should not be reouired to 
pay the salary of such an employes; that could be too great a burden, particu- 
larly for manv small employers. 

We al<'0 believe thnt thee should be provision for the apnointment of private 
counsel for jurors who make a nreliminary showing of probable merit in claims 
of violations of this section. Where a Juror is successful in such an action, 
attorney's fees should he recoverable by the court for anpointed co"nsel or by 
the j"'-or for retained coiineel. Furfher. there '•bonld lie a nro>'iWtion a'rain'st 
the taxing of court costs against a Juror who brings an action under this section 
In good faith.' The foregoing provisions would insure that representation will 

' Such a nrovlslon could read : 
"Any individual who la covered by this section shall be considered as havlnc been on 

(urIouRh or leave of absence durlne his period of jury service, shall be restored to hts 
position of emnloyment without loss of seniority, and shall be entitled to partlclnatc In 
insurance or other beneflts offered by the employer pursuant to established rules and 
practices relatlne to employees on fiirloueh or leave of absence In effect with the employer 
at the time such Individual entered upon Jury service." 

' Such a provision could read : 
"(1) An Individual claiming entitlement to the benefits of this section may make applica- 

tion to the district co**rt for the district In which the emplover alleeed to have violated 
such section maintains a place of business and the court shall, upon flndlufc nro^ahle rnerlt 
In such claim, aopoint counsel to renresent such Individual In any action In the district 
court necessary to the resolution of sMch claim. Such counsel shall be compensated and 
necessary emenses repaid to the extent provided by the Criminal Justice Act of 1974 (IS 
Stat. 5n2; 18 tJ.S.O. 300BA), The court may tax a defendant employer, as costs, nayable 
to the court .the attorney fees and expenses of a prevailing employee, where such costs 
were expended by the court mirs-ant to this subsection. 

'(2) In any action or proceedln"? under this section the court shall award a prevallln)f 
Juror who brings such action by retained counsel a reasonable attorney fee as part of the 
costs. 

"(3) No fees or court costs may be taxed against any Individual In good faith bringing 
any action under this section." 
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be available for jurors with meritorious claims without their having to risk a 
substantial personal sum or engage an attorney under a contingent fee arrange- 
ment. We believe that it is in the public interest that counsel be available to 
jurors who have bona fide claims of violations of this section. We also believe 
that jurors should not have to bear the cost of such counsel. 

Finally, we would suggest that it may be desirable to recognize explicitly con- 
siderations of comity in this portion of the bill. We do not believe that State or 
local governments impede their employees from fulfilling Federal jury service. 
Consequently, inclusion of State and local government employees under this 
section of the bill is probably unnecessary and could be seen as a disparagement 
of local government operations and an unwarranted intrusion by the Federal 
Government into local affairs. We believe the best approach would be for this 
Subcommittee to consider including a sense of Congress provision to apply to 
State and local government employees, while limiting the mandatory coverage 
to nrivate sector employees." 

Section 7 would extend the coverage of the Federal Employee Compensation 
Act to jurors. FECA provides that the United States shall pay compensation to 
Federal employees for disability or death resulting from personal injury sus- 
tained in the i)erformance of their duties and not caused by their willful mis- 
conduct. We support the extension of FECA to all Federal jurors but would 
suggest that the provision be amended in certain respects. In the first place, the 
bill should be modified to contain an offset provision, similar to that contained in 
5 U.S.C, 8102. providing that FECA benefits should be reduced by the noncon- 
trlbutory amount received under State or local disability compensation lawa" 
Moreover, the cost-of-living adiustment provision of 5 U.S.C. 8142 should be 
applied to all Federal jurors. Finally, pay rates for benefits purposes should be 
determined on the basis of actual earnings rather than on the aribitrary GS-2 
level; however, no juror—employed by the Federal Government or private in- 
dustry or not employed at all—should be paid FECA benefits on the 'basis of pay 
below the GS-2 level.'" 

H.R. 12394, TRANSPORTATION EXPENSES 

The bills which I have discussed above are part of the six-bill package on 
court reform which the Senate passed on April 27, 1978 and to which I have 
alluded previously. The final bill in the package is another Administrative Of- 
fice proposal, H.R. 12394. This bill would authorize the payment by U.S. Marshals 
of transportation expenses for nee<ly persons released from custody pending 
their appearance to face criminal charges before that court or any court of the 
United States In another Federal judicial district. 

Many occasions have arisen where persons released on bond must appear be- 
fore a court in a different district or a different division within the same district, 
or must reappear before the same court, but are without suflicient financial abi- 
lity to incur the necessary transportation expenses on their own. In such cases, 
the only certain way to assure that the person appears in court as required 
has been for the court to remand the person to the custody of the United States 
Marshal to 'be tran.sported to his destination in the custody of Deputy Marshals. 
Although, on occasion, a judge or magistrate has ordered the Marshal to provide 
the prisoner with transportation expenses in lieu of remanding him to custody, 
those orders have been without statutory foundation and have been resisted by 
the Department of .Tustice because they placed the Marshals in the position of 
obligating Government funds absent statutory authorization. Such circumstances 
have placed the Department in the anomalous iwsition of resisting judicial orders 
which, if executed, would often save the Department the financial and man- 
power burdens associated with transiwrting those persons in the custody of 

" The bin that paBsed the Senate, S. 2075, contains such a provision In section 1875. 
• We would suKRest the following language : 
"Any benefits payable under this section to a Juror who Is not covered under parairraph 

(f) of section 8101(1) of this chapter shall be reduced by the amount received under a 
non-contrlbntory State or local disability coninensation or survivor benefit pronram. If a 
juror has contributed to a State or local disability ciimpensation or survivor benefit pro- 
fsram, any benefits payable under this section shall be reduced In an amount which bears 
the same proiwrtion to the full amount of such benefits as the cost contribution paid by 
the juror's employer bears to the cost of disability or survivor benefits coverage for the 
juror." 

10 FECA already contains an automatic cutoff at the upper end of the salary scale. 
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Deputy Marshals. H.R. 12304 would remedy this undesirable result by providing 
statutory authorization in appropriate cases for the Marshal to expend Govern- 
meat funds for this purpose. We strongly supiwrt its enactment. 

We do, however, suggest the following technical amendments to H.R. 123W. 
First, we recommend that the words "A court" be changed to "Any judge or 

magistrate" in order to make the language more speciflc. We note, for example, 
that statutes such as 18 U.S.C. 3000A(b), 3401, and 3141 makes reference to 
"courts or magisrt:rates". We support the inclusion of similar language here. 

Second, the bill should reflect more clearly that its provisions also apply to 
necessary transportation between two divisions of the same judicial district. 
Although we assume that this result is intended, the present language of the 
bill itself appears somewhat ambiguous on this point. 

Third, the bill's provisions should be limited to those cases where the judicial 
officer has established through speciflc inquiry that the Intended beneficiary is 
financially unable to meet the necessary expenses on his own. In our view, a 
statutory requirement for such a speciflc inquiry would not only aid in a-ssiir- 
Ing that only intended beneficiaries are accorded Government transportation 
funds but would also align this provision more closely with the well-established 
standards presently utilized in determining eligibility for appointment of coun- 
sel. Moreover, we believe that the bill should be carefully restricted to trans- 
iwrtatlon expenses solely for the purpose of appearing In court and should not 
be extended to transportation expenses for any other purposes, such as visiting 
relatives or resolving financial affairs. The 1)111 is .simply not intended to apply 
to those cases and specifically should not do so because of the potential for abuse 
by defendants." 

We anticipate that enactment of this bill, as amended, w^ould result in some 
financial savings to the Government." For example, we can foresee a savings in 
prisoner transportation expenses. Moreover, the conservation of manpower and 
Deputy Marshal time, which would then become available for priority assign- 
ments in serving the courts and the Attorney General, would alone justify this 
proposal. Ijastly, we believe the provision, if properly applied, would allow de- 
fendants to appear more speedily in the required court, thereby promoting the 
goals of the Speedy Trial Act of 1974 and furthering the interests of justice. 

Thus, the Department of Justice recommends enactment of H.R. 12394 if 
amended as suggested above. 

TBANSFER OF  JTJKISDICTION   AND  JtTDICIAL RESIONATION 

Tou have requested our views today on two additional bills pending In the 
Subcommittee. 

H.R. 11276 would amend title 28 to add a new section 1295, and would require 
the transfer, when in the interest of justice, of a £ase from the court of appeals 
to the district court when exclusive jurisdiction is in the lower court; it would 
also add a new siibsection to 28 I'.S.C. 1406 to require similar transfers by the 
district court to the court of appeals. 

The forms of federal jurisdiction vary widely and for that reason constitiite 
to some degree a trap for the unwary. For example, current law requires that 
some agency decisions be appealed to the courts of appeals while requiring others 
to be brought to the district courts. And, in "some circumstances, certain tax cases 
are appropriately appealed from the Tax Court to a court of appeals, while others 

" W? would therefore snKRest tbat the Mil be amended to read as follows : 
"I 4285. Persons released pending further Judicial Droceedings 
"Any judge or magistrate of the United States when ordering a person released under 

chapter 207 on a condition of his subsequent appearance before the court, any division 
of that court, or any court of the United States In another judicial district In which 
criminal proceedings are pending, may, when the Interests of Justice would be served thereby 
and the United States judge or magistrate Is satisfied after appropriate Inquiry that the 
defendant is financially unable to provide the necessary transportation before the required 
court on his own, direct the United States marshal to arrange for that person's means of 
noncustodial transportation or furnish the fare for such transportation to the place where 
his appearance Is required, and In addition may direct the United States marshal to furnish 
that person with an amount of money for subsistence expenses to his destination, not to 
exceed the amount authorized as a per diem allowance for travel under section S702(a) of 
title 5, United States Code. When so ordered, such expenses shall be paid by the marshal 
out of funds authorized by the Attorney General for such expenses." 

" It Is. however, possible that the bill could result in unforseen additional expenses to 
the United State« if. for Instance, the transportation expenditures realized under the bill 
outb'ilanced the Governrnent's present exnenses In transmirtlne nffected defendants In the 
custody of Deputy Marshals, or an unexpected number of defendants did not appear In 
court as required. We do not anticipate such results, however. 
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are directed to a district court from the Internal Revenue Service. In addition, 
there are statutes dealing with some administrative decisions which are unclear 
as to the appropriate court in which an apiieal should be lodged. 

Because of those variations, accidental mistiliugs do occur. Since many court 
deadlines are jurlsdictional and cannot be disregarded, an Improper filing can 
sound the death knell of a case. 

H.K. 1127o permits collection of erroneous filings by allowing the court, in the 
case of an improper filing, to transfer the case to the appropriate court where it 
will be treated in all respects as though it had been filed there on the day it was 
filed in the incorrect court. The bill also guards against abuse of the privilege 
granted by reQuiring that such transfers be made only in the interest of justice. 
Thus an attorney who might consider deliberately filing in the wrong court as 
part of a strategy will not be able to Iwneflt by the provisions of this legislation. 

H.R. 11276 seeks in a reasonable manner to fill a gap in current law which has 
a potential for miscarriage of justice. The Department of Justice supports its 
enactment. 

Finally, H.R. 3327 would amend title 28 to permit the resignation with the 
right to continue receiving pay to Federal judges at age C5 who have completed 
fifteen years of judicial .service. 28 U.S.C. 371(a) would then correspond, in age 
and service requirements, to 28 U.S.C. 371(b), which deals with judicial retire- 
ment. After careful consideration of the retirement and resignation statutes as 
they relate to Federal judges, we have concluded that the Department supports 
the enactment of H.R. 3327. 

That concludes my prepared remarks. I would be pleased to answer any ques- 
tions from the members of the Subcommittee. 

Mr. CALAMARO. These so-called housekeeping measures are impor- 
tant. Mr. Chairman, and they will contribute to the administration of 
justice in Federal courts. Only two are Justice Department sponsored 
bills, but we think they are all good measures and deserve to be passed, 
some with slight modifications. 

Lookinjr., first, at the Justice Department bills, the first is H.R. 8492, 
the marshals' fees bill. The primary effect of the bill would be to 
change the way fees are determined for service of process by U.S. 
marshals. 

The present rates are fixed at $2 for writs and summonses and $3 
for subpenas: but it costs the IT.S. Government considerably more to 
perform this service. In 1976 the Government lost about $3.5 million 
providing such services. 

This bill would permit the Attorney General to set fees that accu- 
rately reflect the Government's costs for process serving. 

While we are on this bill, Mr. Chairman, I just thought I would 
point out a technical change that I don't think appears in my prepared 
statement. At the very beginning, the enacting clause—and we made 
this recommendation to the Senate and they accepted it—it presently 
reads: "The U.S. mar.shals shall collect and tax as costs fees for the 
following:" Preferably the way for it to read—and I will be glad to 
.submit this for you in writing—is: "Only the following fees of United 
States marshals shall be collected and taxed as costs:" The problem 
is, the way it is writen now, a marshall technically doesn't tax fees as 
costs, and the purpo.se would be just to get that down the right way. 
"Only the following fees or U.S. marshals shall be collected and taxed 
as costs except as otherwise provided:" 

Mr. KASTENMEIER. Mr. Calamaro, that would be at line 5, page 1 ? 
Mr. CALAMARO. Line 5 and line 6, page 1, yes, sir. 
Mr. KASTENMEIER. SO your recommendation is that rather than read: 

"The U.S. marshals shall collect and tax as costs fees for the follow- 
ing:" it should read: "Only the following fees of the U.S. marshals 
shall be collected and taxed as costs"? 
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Mr. CALAMARO. That is right, Mr. Chairman. 
Mr. KASTEXMEIER. Thank you. 
Mr. CALAMARO. The second Justice Department bill is H.R. 9122, the 

witness fees bill. This one has two main purposes: One, to increase 
from $20 to $30 tlie daily fee paid to Federal witnesses, and, two, to 
change the method of computing travel and subsistence allowances, in 
order to eliminate inequities, and more fairly represent the actual cost. 
The witness fee increase to $30 is in the nature of a cost-of-living in- 
crease, I think. It comes closer to meeting the average daily income in 
this country, and demonstrates the public policy that witness service 
is an essential civic obligation to be encouraged by the Government. 
That fee would also be paid to a witness in a criminal proceding de- 
tained for want of security for his appearance, as provided under sec- 
tion 18 U.S.C. 3149. 

Travel allowances are presently based on mileage. For witnesses who 
use their own vehicles, this method would continue, but the rates would 
be adjusted to reflect current costs. For witnesses who use commercial 
carriers, the bill would amend present law to provide actual expenses 
at the most economical rate available. 

Per diem expenses—that is, food and lodging—for overnight stays, 
are now fixed by law at $16 maximum. H.R. 9122 would raise it to $35, 
or up to $50 per day if it is in a designated high cost area. Each of 
these changes for travel and subsistence corresponds to the provisions 
presently applicable to Federal employees. The other bills before us 
today were proposed by the Administrative Office. 

H.R. 12389 is a composite of several bills. They are proposals for 
jury reform and we, the Justice Department, endorse them. 

Section 6 of 12389 protects an employee's right under 28 U.S.C. 1861, 
to sit on a jury by providing for civil fines of up to $10,000, and civil 
injunctive relief against employers who interfere with this right. 

Mr. Chairman, there is another proposed change that we do suggest 
in my prepared statement, but isn't highlighted, and I thought I would 
explain it. 

Obviously, the U.S. attorney would be empowered to seek the civil 
fines, $10,000 civil fines. We would think, however, that it would not be 
preferable for the U.S. attorney to seek the injunctive relief, in other 
words, to enjoin an employer either from discharging an employee, or 
to enjoin him to reinstate the employee. 

The reason for this is that we think it may put the United States in 
a possible conflict of interest. A prospective juror, when he sits in a 
jury, if he is aware of his rights, may bo sitting on a case where the 
Federal Government is a party. It is very likely that he will, in a case 
in Federal court, if he knows that that lawyer representing the Govern- 
ment might be his lawyer and representing him again.st his employer, 
be favorably disposed toward that lawyer, toward the arguments he 
makes. That is why what we propose would be for the party not to be 
represented by the U.S. attorney, but either to have court-appointed 
counsel or to get private counsel and be able to get attorneys' fees. 

Another idea that has come up on this bill, is the notion that jurors 
should be notified of the protections under this bill. We think it might 
be useful, and we obviously would appreciate the views of the Adminis- 
trative Office on this, when a prospective juror is notified of jury 
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service, to let him know what his rights are, at least generally let him 
know that an employer cannot deprive him of his rights. 

Section 3 would permit a person whose civil rights have been restored 
by any legal process to serve on a jury. The present law allows jury 
service by persons whose rights have been restored by pardon or 
amnesty. 

Other sections of the bill expand the excuse from jury service to any 
undue hardship rather than just from distance from the court, allow 
for machines to provide a list of names and prepare summons, raise 
daily jury fees to $30, with an additional $5 for lengthy service, revise 
the provisions governing the recovery of expenses, and extend the 
Federal Employee Compensation Act, FECA, to Federal jurors. 

H.R. 12394 is a bill governing transportation expenses for needy per- 
sons. This measure authorizes U.S. marshals to pay the transportation 
expenses of needy persons released from custody, pending their ap- 
pearance to face criminal charges before that court or another Federal 
court. In the past it has often been necessary for such a person to be 
placed in the marshal's custody and transported. It would be prefera- 
ble, and more economical, to allow expenses instead. 

H.R. 11276 wisely changes the law to permit a court to correct a 
filing erroneously made in the wrong Federal court. We agree with 
the point made in Judge Leventhal's April 26 letter to the chairman 
of this subcommittee, that the bill should not be restricted to transfers 
between district courts and courts of appeal, but should allow transfers 
between any two Federal courts. 

Finally, H.R. 3327. The Justice Department also supports this meas- 
ure which would permit judges who have reached 65 years of age and 
completed 15 years of judicial service, to resign. This corresponds to 
the rule for judicial retirement, and is a good change. 

The Department of Justice, incidentally, Mr. Chairman, has sup- 
ported the Rule of 80 as it applies to retirement. We think that is a 
good idea. We think it rationalizes the concept of 65 and 15, or 70 and 
10. In fact, the Rule of 80 that we support would permit a judge who 
has reached the age of 60 with 20 years' service, to be able to avail him- 
self of retirement benefits. We think it makes sense also to apply these 
to resignation, but we would want to see it applied to retirement first. 
This is going beyond just the H.R. 3327 65-15 approach, which does 
already apply to retirement. If further liberalizations are applied, it 
would make sense to apply them to retirement first, and then to 
resignation. 

That concludes my oral comments, Mr. Chairman and Father 
Drinan. 

I would be glad to answer any questions. 
Mr. KASTENMEIER. Thank you, Mr. Calamaro. 
I would like to clarify one point. In talking about juries, you are 

not presently pressing for the six-member jury by statute as a measure 
which would probably require fewer jurors, less number on the panel, 
and consequently, a little more efficient administration and lower 
costs. Although six-person juries sit in many districts on civil cases, 
I would like to know whether you are urging a statutory mandate for 
this practice. 

Mr. CALAMARO. NO, sir. 
Mr. KASTENMEIER. DO you have any view about that? 
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Mr. CALAMARO. All I can say offhand is that the Department has 
opposed that. Frankly, I am not prepared to give a more comprehen- 
sive view. I would be glad to provide it, if you would lite, Mr. 
Chairman. 

Mr. KASTENMEIER. YOU mentioned notifying jurors, or prospective 
jurors, of their rights as jury members to bring suit against employers 
in case of discharge or threatened discharge from employment. What 
about employers? This is sort of a heavy-handed bill with respect to 
them. Do they have any rights in this ? Supposing they are going to 
lose an absolutely essential employee for 60 or 90 da)'s, and they have 
no recourse but to hire someone else and then have to tell that person, 
"We can only hire you for a limited period of time"—is there any- 
thing we do for employers in these bills ? 

Mr. CALAMARO. That is an important concern, Mr. Chairman. I note 
that the bill before you permits the excuse of undue hardship to be 
made available to an employer as well as an employee, and we think 
that is an important provision. 

I note that the Senate put that provision in its bill and took cog- 
nizance of this subcommittee's hearings and the subcommittee's having 
raised that issue the last time this subcommittee had hearings on it. 
We think it is important. 

We can envision situations where—particularly for a small employer 
at a particularly busy time—it miglit be inequitable to ask him at that 
time to forgo one of his best employees. So, we think that the undue 
hardship excuse should be available to employers. I don't think there 
is quite as much of a need to notify an employer, since, practically, it 
presents a more difficult problem than with respect to jurors. I think 
it is the kind of thing which isn't as necessary. 

The notice idea, incidentally, is something we came up with rather 
recently and we suggest it for discussion, but just offhand I don't 
think it is quite as important for the notice to be given to an employer. 

Mr. KASTENMEIER. H.R. 8492—and I guess the Senate bill as well— 
provides the Attorney General with blanket discretion to prescribe 
from time to time the fees to be collected pursuant to that section. 

WTiat limit, if any. is there on the Attorney General's authority in 
this connection ? Could the Attorney General, if he decided he did not 
like writs of habeas corpus, set a prohibitively high cost of service of 
these writs? Does the Attorney General want to finance the marshals 
service with the collection of increased fees or make it self-sustaining? 
What guidelines, what rules, what limitations are there on this trans- 
fer of statutory' authority to discretionary authority in the Attorney 
General with respect to these fees, particularly since we don't do this 
with witness fees? You propose that witness fees b° $30 rather than 
$20. We apparently are not giving anyone discretion with respect to 
that. Why are marshals fees to be left to the discretion of the Attorney 
General ? 

Mr. CALAMARO. Well, Mr. Chairman, there are some guidelines. 
0MB has put out a circular. It is No. A-25. I don't have a copy of it 
here, but if the sulicommittee would like. T will be glad to furnish one. 
Essentially, it artioilates the general policy that the executive branch 
should develop an equitable and uniform system of charges. 

Snecifically. what that policy would do would be to reflect the costs 
involved in these marshal-service fees under accepted accounting 
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that are required and under accounting principles try to figure out a 
way to allocate them in determining what the fee should be. 

It turns out that in estimating what the marshal fee would be, we 
have come up with about $11 for each service and it also turns out, 
coincidentally, that $11 is about the average fee charged by private 
process servers. We think that shows it is at least in line with reason 
and, of course, as the chairman knows, if the Attorney General were 
to exercise his discretion in a way that this committee questioned, it 
would always be subject to the oversight of this committee. 

But I think we are constrained to making an attempt to reflect the 
reasonable costs that supplying the service costs us. 

Mr. KASTENMEIER. I appreciate that answer and you understandj of 
course, my questions have to express the apprehension of what I im- 
pute to others who serve in Congress, and I am just speculating, but 
it may be that we might be more comfortable with a provision which 
would require the Attorney General to set down prospective fees to 
be effective at a future date, but before which time the Congress would 
have an opportunity to review and to reject these fees, or something 
of that sort. 

Now I don't want to make a great deal of this, but I gather the 
temper of the Congress is at best skeptical, if not really cynical, about 
such matters. 

Mr. CALAMARO. Mr. Chairman, I don't think that at all. I think it is 
an important concern and we welcome it, especially at this stage when 
we are developing a policy. 

I might say with respect to the second point that you raised, we 
would be glad to cooperate in any way at all. The Department of 
Justice and the administration have expressed in a number of areas 
objection to the so-called "one-House veto" rule where the administra- 
tion comes back with a proposed regulation to be vetoed by one House 
of the Congress. I am not suggesting that your idea runs afoul of it, 
but subject to constitutional considerations we would be glad to co- 
operate in any way at all with this committee, with the House, with 
the Congress, and I think it is an important concern. 

Mr. KASTENMEIER. I agree witli the thrust of this. Just as in copy- 
right legislation, increasingly, we are diverting from the necessity of 
future congressional action m the actual setting of rates and minor 
fees. It seems to me that it is appropriate for purposes of the Congress 
as well as efficient operation of the executive branch that we not be 
engaged in minor feesetting and ratesetting on every sort of issue. 

I have a couple of other questions but I think I should yield to the 
gentleman from Massachusetts. 

Mr. DRINAN. Thank you, Mr. Chairman. 
Thank you, Mr. Calamaro. I read your statement last night and it is 

frustrating when you agree with everything that the Department of 
Justice says, so it is unlike times past. But lollowing up on what the 
chairman said, can't we arrange a system by which we are not bothered 
by these things? You people could somehow through the judicial con- 
ference, administrative conference, make a rule and it will become 
effective within 30 days or 6 months unless we object to it. It seems to 
me some machinery should be worked out, and I was really kind of 
shocked at some of the abuses that have been going on. 
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I recall the Hurtado decision in 1973 and I had assumed, frankly, 

that the Department of Justice had recognized it, but apparently for 
5 years the Department of Justice has been in noncompliance, really in 
defiance. The Supreme Court mandate has not been followed, and 
Hurtado said very clearly, unanimously, as I recall, that the daily at- 
tendance fee shall be given to all of those who are confined as witnesses 
or prospective witnesses and that the $9 million which that will require 
has not, in fact, been paid out since 1973. 

Mr. CALAMARO. Well, I think the problem, Father Drinnn, is that 
we were caught between a Supreme Court decision and sometimes a 
judicial order and a failure of statutory authority to do that we often 
wanted to do. That is why we want this bill and that is why we hope 
it passes, so we have statutory authority to do it. 

Mr. DRINAN. We didn't give you the statutory authority because I 
don't think we were ever asked. And who takes the rap? It is the 
Congress. Why haven't we done something about it ? It is the previous 
administration. But am I correct, it is the first request to bring the 
Department of Justice into compliance with Hurtado? 

Mr. CALAMARO. Mr. Beal has a comment to make. 
Mr. BEAL. Father Drinan, Hurtado provides that the full fee be paid 

for every day that the case is actually being heard. Now we are saying 
we also think, as a matter of equity, it should be paid for any pretrial 
confinement. Up to Hurtado, the full fee had only been paid when a 
confined witness was actually in court testifying. The Supreme Court 
had an expectation, it appeared in the case, that what we are propos- 
ing here would be done but did not require it. We have been in techni- 
cal compliance with Hurtado but now we are going to be in compliance 
with the spirit of the case as well under this bill. 

Mr. DRINAN. On the substance of it, the Department of Justice keeps 
a lot of people in confinement. If it is going to cost over $9 million a 
year, I just wonder and worrj- alwut the underlying premise, tliat is, 
how many detained witnesses are necessary. That is a substantive 
question beyond the hearing here. Do these people get some type of 
hearing or what happens if they protest, if they don't want to be de- 
tained witnesses ? 

Mr. CALA34^\RO. $9 million is for the whole cost of the bill, including 
all the other provisions; it is not quite that expensive. The detained 
witness part is not quite $9.1 million; that is for the entire bill. 

Mr. DRINAN. Mr. Chairman, I have no additional questions at this 
time, but I would suggest that the Department, along with the House 
Judiciary Committee, evolve a system where these things would be 
automatic, that when quirks come up, so to speak, or anomalies, that 
we won't wait for months or years to correct them, that you people 
would have the power to run your own court, so to speak, run the 
administration of justice without waiting for the process of the legis- 
lature to operate, 

Mr. CALAMARO. I think that is a constructive sugge^stion. Father 
Drinan. I think tiiat the idea of working out such a system within the 
bounds of the law is an excellent idea and I personally would like to 
work on it. 

Mr. DRINAN. One last comment: It seems anomalous that the admin- 
istration can sell jets to various nations unless we disapprove, and yet 
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the Justice Department can't pay witnesses a certain fee without our 
expressed statutory authorization. So it seems strange. 

Thank you very much. 
Mr. KASTENMEIER. I have one or two more questions. 
What about prospective criticism? Under present law, the fees of 

U.S. marehals are taxed as costs, and if we allow the Attorney General 
to increase these fees, won't we, in effect, be raising the costs of litiga- 
tion and making it more difficult perhaps for a poor person to get 
justice? 

Mr. CAL/\MARO. Well, Mr. Chairman, that concerned me too, and I 
think that the important thing to remember is that outside of proceed- 
ing in forma pauperis, which continues to be available, of the various 
costs of litigation this is one of the lowest ones. The difference involved 
here, just looking at the averages, is the difference of a few dollars, and 
our view is that this probably will not make a significant difference in 
the great majority of cases, and if it does make a significant difference, 
there is a real possibility that someone might qualify for an in forma 
pauperis petition. 

Mr. KASTEXMEIER. Would you restate something one more time, so 
I understand it more clearly? Originally, H.R. 12389 provided that 
the U.S. attorney may bring a civil penalty suit to punish an employer 
who discharged an employee from his job because of jury .service. In 
this respect, of course., the Senate bill has now changed this to provide 
appointed cousel for the fired employee. You have indicated that this 
was done because of how either tnat attorney or the U.S. attorney is 
viewed in the juror's eyes ? 

Mr. CALAMARO. Yes, sir. 
Mr. KASTENMEIER. I didn't quite understand that. 
Mr. CALAMARO. I didn't understand it the first time I heard it either. 

Let's see if I can do a little better job explaining it. 
Tret's imagine a situation where a prospective juror is notified and 

let's say that even our idea is accepted and he is even notified that he 
has rights against an employer who wants to stop him from exercis- 
ing his rights to be a juror. The prospective juror—if he also knows 
that the U.S. attorney, who may be the lawyer in the case that he is 
going to sit on—will also be the lawyer representing him against his 
employer, he may be favorably disposed toward that U.S. attorney. 

To avoid that situation, we think it is appropriate to require the 
U.S. attorney to enforce tlie penalty section, the $10,000 fine, but when 
it comes to representing the juror in an action against his employer, 
either to be reinstated or to prevent the employer from doing some- 
thing that would  

Mr. ELASTENMEIER. Is it only in that situation where the United 
States is a party to the suit? 

Mr. CALAMARO. That is the only situation that I can imagine that 
the conflcts would occur. 

Mr. KASTENMEIER. Does S. 2075 provide for a court-appointed 
counsel only in this situation where the United States is a party? 

Mr. CALAMARO. NO; in all situations, Mr. Chairman. 
Mr. KASTENMEIER. In all situations, notwithstanding the fact that 

the U.S. attorney could have and would be in other cases? 
Mr. CALAMARO. That is right. We don't think there is any harm by 

doing that. Certainly, from the point of view of resources, U.S. attor- 



93 

neys are extremely busy. It isn't as if it is a resource that is lying fal- 
low, and under the type of structure that the Senate has adopted and 
that we suggested, that is, to appoint a court lawyer in a finding of 
probable merit, or awarding fees where the juror has prevailed, we 
think that that wisely conserves U.S. resources. 

Mr. KASTENMEIER. Thank you. 
One other question, for which you are not necessarily prepared 

and which is technically not before us: 
I did want to say to you as an agent for the Justice Department, we 

will be looking at a number of other bills which might be considered 
housekeeping but deal more particularly with the courts in terms of 
authorized places of sitting, changes in the lines of district courts and 
possibly even creation of one or more new district courts. 

I am not sure whether at this time you want to make any comment 
about such matters. If not, we will, of course, ask the Justice Depart- 
ment, I think, next week or so, when we go into that matter, to com- 
ment ; but at least I did want to put you on notic« that while we may 
treat these as housekeeping they may have some impact, and while 
the Justice Department is not centrally affected, it is peripherally 
affected by those matters as well. 

Mr. CALAMARO. Mr. Chairman, your counsel has called my atten- 
tion to some of those and while I haven't seen the text, he has 
explained the thrust to me. Particularly, the pl«ce of holding court 
bill and, obviously, subject to our being permitted to give a formal 
response, offhand we would probably defer to the Administrative 
Office and to the Congress on it, but even more offhand it seems like 
a good idea to us, and we would certainly have no problem with it. 

Mr. KASTENMEIER. Thank you very much, Mr. Calamaro, for your 
presentation. 

Mr. CAI^MARO. Thank you, sir. 
Mr, KASTENMEIER. I am glad to have your colleagues here as well. 
Mr. KASTENMEIER. XOW the Chair would like to en 11 Mr. Cnrl H. 

Imlay, General Counsel, Administrative Office of the U.S. Courts. 

TESTIMONY OF CARL H. IMLAY, GENERAL COUNSEL, ADMINISTRA- 
TIVE OFFICE OF U.S. COURTS, ACCOMPANIED BY WILLIAM R. 
BURCHILL, JR., ASSISTANT GENERAL COUNSEL, ADMINISTRA- 
TIVE OFFICE OF U.S. COURTS 

Mr. IMLAY. Thank you, Mr. Chairman. 
Mr. KASTENMEIER. We are very pleased to have you here this morn- 

ing and we note that you have three statements, one on H.R. 12389, 
and the other on a series of other bills before us this morning. 

You may proceed as you wish. 
Mr. IMLAY. Mr. Chairman and Father Drinan, I am accompanied 

today by my Associate General Counsel, William R. Burcliill, Jr., and 
I am here at the request of the subcommittee to present the views of the 
Judicial Conference on legislative proposals which we will discuss. 

Mr. Burchill and I, in addition to our other duties, work witii the 
Jury Committee of the Judicial Conference of the United States, 
which, incidentally, has representatives from each of the 11 judicial 
circuits in its constituency. 

35-551 O - 19 - 7 
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In the interest of time, I shall not reiterate the language of our full 
prepared statements on these bills, and I would request that the com- 
mittee allow us to submit the statements for printing in the record. 

Mr. KASTENMEIER. Without objection, that i-equest is agreed to. 
[The information follows:] 

PBEPARED STATEMENT OF CARL H. IMLAT, GENERAL COUNSEL, ADMINISTRATIVE 
OFFICE OF THE U.S. COURTS ON BEHALF OF THE JUDICIAL CONFERENCE OF THE 
UNITED STATES ON JUDICIAL RETIREMENT 

Mr. Chairman, H. R. 3327 is a bill designed to achieve a single objective—the 
conformity of age and service criteria for judicial "resignation on salary" and 
judicial "retirement in senior status." Today under subsection (a) of title 28, 
U.S.C. § 371, an article III Justice or judge may "resign on salary" only upon 
the attainment of age 70 after having served for at least 10 full years. A Justice 
or judge who 1ms met those criteria and selects such resignation on salary is 
entitled to an annual .salary, equivalent to that annual rate of salary which he 
was earning on the date of his "resignation," for the rest of his life. Today, under 
subsection (b) of 28 U.S.C. §371. an article III Justice or judge may "retire" 
from regular active service (in other words, take senior status), either at age 
70 with 10 full years of service or at age 65 with 15 full years of service. A 
Justice or judge who has met those criteria and selects such senior status re- 
tirement is then entitled to an annual salary equivalent to "the salary of the 
office" from which he lias "retired." Therefore, unlike the Justice or judge who 
"resigns" under subsection (a) of §371, a Ju.stice or judge who "retires" under 
subsection (b) of §371 is entitled to all future increases in salary approved by 
Congress until he dies. It should be noted that n judge retiring under subsection 
(b) is expected to continue to render judicial service whenever requested to do 
so. Today, "senior judges" are rendering increasingly more judicial service with 
each passing year, and that practice has been recognized by both the Senate and 
House Judiciary Committee during the processing of proposals for additional 
judgeships in this Congress, as well as in tlie 93d and 5Mth Congresses. 

Fundamentally, there are only three differences between "senior status retire- 
ment" under subsection (b) of §371, and "resignation on salary" under subsec- 
tion (a) of §371: 

1. Senior status retirement becomes available at age 65 with 15 full years of 
service or at age 70 with 10 full years of service, while resignation on salary 
becomes available only at age 70, whether the years of service number 15, 18, 
20, or 30—as long as they number at least 10. 

2. Senior status retirement guarantees eligibility for all future judicial salary 
Increases until death ; resignation on salary "freezes" annual "retirement salary" 
at whatever rate is in effect on the date of "resignation." 

3. Senior status retirement entails no diminution of authority of office; resigna- 
tion on .salary vitiates all authority of office. 

As I noted above, H.R. 3327 would merely conform the age and service criteria 
between the two subsections of § .*?71 (a). As enacted, this legislation would In 
essence permit a Justice or judge who has attained age 65 and rendered 15 full 
years of service to elect between resignation on salary and senior status 
retirement. 

Upon receipt of Chairman Rodlno's formal request of Judicial Conference 
views, by letter dated September 15, 1977, the Administrative Office referred H.R. 
3.S27 to the Judicial Conference's Subcommittee on Judicial Improvements, 
chaired by Judge Elmo Hunter. On January 9, 1978, haWng evaluated the bill, 
Judge Hunter's Subcommittee formally recommended Judicial Conference 
approval, and referred the bill to the parent Court Administration Committee 
chaired by Judge Robert Ainsworth, for i)resentntion to the Judicial Conference 
In March of 1978. Following the Court Administration Committee's unanimous 
agreement that tlie bill should be approved. Judge Ainsworth, presented that 
recommendation to the Conference on March 10, 1978, and H.R. 3327 was 
unanimously approved by that body. 

Prior to 1954, Justices and judges were permitted only one form of "retire- 
ment," that which we now describe as "resignation on salary." The criteria 
then prevailing were identical to those now prevailing under subsection (a) of 
g 371. In I9.>t Congress created "senior .status retirement." The legislative history 
of that Act of February 10,1954, c.6 § 4 (a) 68 Stat 12 indicates that the one major 
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purpose was the encouragement of retirement before age 70. The legislative pro- 
vision, now statutorily umhodied in suhsection (b) of § 371, was drawn to permit 
the receipt of all future salary increases in a deliberate effort to eliminate the 
major reason why Federal judges were then resisting "resignation on salary." 
The stipulation of age sr> with lH years of service was designed to encourage 
those who had already "served for a reasonable iH'riod of time" to step aside 
at an age then widely accepted as "an appropriate retirement age." The legisla- 
tive history does not explain why that "65 with 15" guideline was not simul- 
taneously adopted for resignation on salary, but one frequently articulated 
presumed explanation, discus.sed in Senate hearings conducted by Senator Tyd- 
Ings earlier in this decade on judicial reform proposals, was that a judge meet- 
ing the "65 with 15" guideline would naturally choose senior statu.s retirement, 
rather than resignation on salary or continued full-time active service. 

In actual exiierienee. since the mid-50's, only a very few judges have elected 
to resign on salary: the vaft majority have taken senior status and continued 
to render valuable service to the courts as long as they have been capable of 
doing so. Certainly as this Subcommittee knows only too well, existing caseload 
congestion and mounting backlogs would l)e far worse than they are without the 
asrvices of senior judges. 

While it is po.ssible to conclude that recent experience with senior status re- 
tirement could be interpreted as mitigating against enactment of H.R. 3327, 
liecause it m'ght eliminate one incentive for the election of senior status retire- 
ment, we believe that view would be ernmeous. Obviously, If the age and .service 
requirements for the two "retirement" arrangements are brought into con- 
formity, a certain number of judges may well choose to elect resignation on 
salary, thus giving up their authority of office and the entitlement to any in- 
creases in retirement salary, in order to resume the practice of law or to com- 
mence new careers providing additional sources of Income. Conceivably, if 
enough judges were to do so. the availability of "senior judge" .services would 
be appre"'ablv diminisbed. We do not believe, however, that judges will elect 
resignation on salary in substantial enough numbers to seriously reduce senior 
judge services. Most Federal j'^dsjes. having served for 15 years or more, are 
reluctant to completely abandon their careers: we believe most will continue to 
choose senior status in order to continue to reniler service, while simultaneously 
carrying a somewhat reduced workload. Indeed, very few Individnalx today 
deliberately enter into new careers at age 65, and those judges who would choose 
to do so wou'd certn'nly provide valuable contributions to the practice of law, 
teaching, or other undertakings. 

In evaluating H.R. ,3>3'27. .Tudge Hunter's Subcommittee concluded that most 
members of the Federal .Tudiciai-y, who have given 15 years or more of service, 
have already demnn'-trated a ded'cation to that service which would preludice 
tbem toward the elect'on of senior status. In those few Instances in wb'ch a 
judge with 15 years of serv'ce f^els more of a desire to undertake a different 
occur>ation than to con^'nue in iud'ctnl service, it would seem that the system 
would be better served bv r<erni'tting Mm to do so than bv encouraging hig less 
than enthusiastic and full dedication to senior status service. 

STATEMENT  OF  CARL  H.   IMLAY,   GENKRAI,  CotJNSEL,   ADMINISTRATION   OFFICE 
OP THE U.S. COURTS oyi IMPROVEMENTS TO THE FEDERAL .IXTRY SYSTEM 

Mr. Chairman and members of the Subcommittee, my name is Carl H. Imlay, 
and I am General Coun.sel of the Administrative Office of the United States 
Courts. I am here today at the request of the Subcommittee to present the views 
of the Judicial Conference of the United States on H.R. 12389, a consolidated 
legislative nronosal relnt'ng to the administration of the jury system In the United 
States district courts. I .should note initially that the provisions of this bill are 
similar to tho.se introduced earlier in the present Congress, at the request of the 
Judicial Conference, in the form of three separate bilLs—H.R. 7809, 7810, and 
7813. With your permission I should like to address m.vself specifically to each of 
the separate subject areas covered by this consolidated bill, and I shall then be 
pleased to try to respond to any questions which the Subcommittee may have. 

JITBOR   COMPENSATION 

I should first like to discuss the recommendation of the Judicial Conference to 
Increase the compensation of persons serving as jurors in tie federal courts, pro- 
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vidlng an augmented dally attendance fee and raising the rate of reimburse- 
ment for travel and subsistence expenss to more realistic monetary levels. This 
recommendation is virtually identical to the provisions of HJl. 12389 in this 
regard. 

Section 5 of H.R. 12389 would amend section 1871 of title 28, United States 
Code, to provide an increase in the attendance fees payable to federal jurors 
and in the rate at which they may be reimbursed for their travel and subsistence 
expenses incurred in the performance of jury duty. Before describing these 
amendments in detail, I should provide some background Information about the 
development and history of this proposal by the .Judicial Conference. 

The fees payable and expenses reimbursable to jurors in the federal district 
courts were last adjusted in 1968, when the Jury Selection and Service Act' 
of that year amended 28 U.S.C. § 1871 to set the compensation rates at their 
present levels. It has now been ten years since any alteration was made in these 
levels of payment. Clearly the rate of inflation in our economy during this time 
has greatly reduced the real value of these amounts of compensation In terms 
of their present worth and purchasing power in the marketplace. For example, 
the Consumer Price Index, as computed by the Department of Labor, has in- 
creased about 75 percent from an August, 1968 figure of 105.7 to 189.7 in April, 
1978. This means that the $20 daily attendance fee for jurors which was estab- 
lished in 1968 is now worth only al)out $11.15 in terms of 1968 purchasing power. 
Likewise the rapidly escalating cost of energy, which has increased even faster 
than the overall price index, has rendered wholly inadequate the travel reim- 
bursement rate to jurors of 10 cents per mile now provided by section 1871. By 
comparison, the authorized rate of reimbursement to government employees for 
official travel by automobile has now been set at 17 cents per mile after having 
been set at 15.5 cents per mile since October, 1976. This figure is based on the 
actual cost of automobile transportation. 

The Judicial Conference reacted to these economic trends by recommending 
at Its March, 1974 session that the Congress adopt legislation with respect to 
juror compensation which was virtually identical to that now contained in sec- 
tion 5 of H.R. 12389. In the intervening years such legislation has been passed 
on three different occasions by the United States Senate, most recently only last 
week as S. 2075. The Senate had previously approved S. 3265 in the 93rd Con- 
gress and S. 539 in the 94th Congress. In reporting S. 539 to the Senate prior to 
its passage on September 30, 1975, the Senate Judiciary Committee in Senate Re- 
port No. 94-400 stated the need for this legi.slation in pertinent part as follows: 

"In the seven years which have passed since the adoption of that fee structure, 
inflation has rendered it inadequate. The costs of subsistence and travel, as well 
as the salary loss involved in jury service for those whose salary is suspended 
during that service, have increased dramatically. 

"Not only has inflation made the daily fee inadequate, but In addition the dally 
subsistence expense of $16.00 per day is inadequate in those circumstances where 
a juror livs a long distance from the place of holding court and is paid a sub- 
sistence allowance in lieu of mileage. In many cities that amount will obviously 
not adequately compensate the juror for the cost of a hotel room and meals. . . . 

"Travel allowances mandated by the existing fee structure have also been 
outdated by the events of the past seven years, especially by the increased price 
of gasoline in the past eighteen mouths. Under existing law a juror receives only 
10 cents per mile, regardless of the means of transportation used. ... In view 
of the Government Services Administration [.sic] studies, most jurors are today 
receiving between 4.4 and 10 cents per mile less than their actual travel costs." 
[Footnotes omitted.] 

The financial circumstances attaching to federal jury service as described by 
the above excerpts from Senate Report No. 94-400 have grown yet more severe 
in the two and one-half years since those words were written. Accordingly, the 
need for immediate legislative action to augment the compensation payable by 
the government to persons on jury duty in federal courts is now more urgent 
than ever. Section 5 of the bill, H.R. 12389, which is pending before your Sub- 
committee, would meet this need by amending 28 U.S.C. § 1871 in the following 
respects: 

First, this bill would provide in section 1871 for a 50 percent increase in the 
regular daily attendance fee paid to federal jurors, raising this amount from 
$20 to .$30 per day. In view of the greatly altered economic circumstances of the 

• Public Law No. 90-274, | 102(a), 82 Stat. 53, 62. 



97 

nation and the diminished value of the dollar since this fee was last adjusted 
in 1968, it is the position of the Judicial Conference that an increase of this 
dimension is the minimum which is necessary to carry out the purposes of the 
attendance fee as a device to afford basic financial compensation in recojjnition 
of the services rendered by Jurors and to obviate undue financial hardship to 
them. This $30 figure was part of the Judicial Conference's original proposal 
formulated in 1974 to Increase the comi)ensatlon of federal jurors. It Is our view 
that tile continuing inflationary spiral and decrease in the value of the dollar, 
which has persisted with the passage of time, has reinforced the case for Increas- 
ing the daily jury fee in the full amount recommended by the Judicial Conference 
in 1974. Thirty dollars is not large in comparison to the average per-day income 
now being received by private non-farm payroll workers. When Rowland F. 
Kirks, the late Director of the Administrative Office of the United States Courts, 
testified In 1974 regarding jury compensation, he pointed out that the average 
dally Income for such workers in May, 1974 was .«.33.12. The Bureau of Labor 
Statistics now advises us that the average dally wage for private payroll workers 
in March of this year was $39.99. It is stated In Senate Report No. 91-400 that 
juror fees have traditionally been considered as gratuity and are not necessarily 
to be treated as a wage substitute." Nevertheless the dally attendance fee should 
loirically bear some relationship to the prevailing standard of wages If It Is to 
have any incentive value as a financial recognition by the government of the 
public service involved In performing jury service and as a device to alleviate 
financial hardship to those many jurors whose .salary Is not continued during 
the'r absence from employment. 

H.R. 12389 would preserve the provision of the present section 1871 authorizing 
jurors to be paid an enhanced attendance fee of an additional $5 per day at the 
discretion of the district judge in circumstances where they must render jury 
service for long duration. It is now provided that any juror required to attend 
court for more than 30 days In hearing one case may be paid a daily attendance 
fee of $25 for each day in excess of 30 days that he Is required to hear such rase. 
This discretionary augmented attendance fee Is applicable to petit jurors, and 
the Comptroller Ceneral of the United States In his decision at .54 Comp. Gen. 
472 (1974) clarifle<l with respect to the Watergate grand jury that this enhanced 
fee provision also applies to grand jurors when they are occupied In excess of 30 
days In hearing one matter, H.R. 12389 would retain discretion In the trial judge 
to order the payment of an additional fee not exceeding .$5 per day for each addi- 
tional day beyond 30 days on which jurors must actually attend court for service 
on a petit jury in a single case. With respect to grand juries, the bill places simi- 
lar discretion in the district judge in charge of the grand jury to order pavment 
of this augmented fee for each day beyond 45 days on which the grand jurors 
actually serve. Because It is difficult to apply the "one ca.se" requirement to grand 
juries, which normally Investigate nimierous transactions involving multiple in- 
dictments during their term of service, the payment of an enhanced attendance 
fee to grand Jurors would not be linked to a requirement of service in a single 
case. Rather they would become entitled to the augmented fee upon their com- 
pletion of 45 days of actual service In lieu of the 30 days' service in a single 
case which is required of petit Jurors in order for enhancement fee eligibility. I 
should add that these provisions echo the recommendation of the Conference in 
retaining for the district judge dl.scretlon as to whether the enhanced fee shall 
be paid. Nevertheless S. 2075 as passed by the Senate would eliminate this dis- 
cretionary feature and would automatically increase the attendance fee to $35 
per day after the thirtieth day of petit jury .service In the same case or the 
fortv-flfth day of grand jury service. This change was made at the Instance of 
the Department of Justice, which appears to take the position that the existence 
of Judicial discretion over the compensation of jurors might Introduce an element 
of potential coercion Into the relationship between judge and juror. We have 
no objection to making this augmented attendance fee automatic In recognition 
of the hardship and sacrifice imposed upon jurors who must be called upon to 
render service of such long duration. 

As noted above, it is presently provided by 28 U.S.C. i 1871 that federal jurors 
shall be reimbursed for travel expenses between their residences and the place 
of holding court at the rate of 10 cents per mile plus the amount expended for 

'It sho-'ld nevertheless be noted that .liir.v fees are considered under the Regulations 
of the Secretary of the Treaaurv as taxable Income to the recipient unless excluded by 
law. See aectlon  1.61-2(a)(l)  of the Federal Tax Regulations. 26 C.P.R.  11.61-2. 
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tolls. This rate of reimbursement applies without regard to the method of trans- 
portation actually employed by the juror. The rate of 10 cents per mile was estab- 
lished for jurors in 1957,' and it has not been changed since that time. This 
rate of reimbursement has become grossly inadequate in recent years on account 
of the rapid increase in the price of gasoline for private automobiles and the con- 
comitant increase in the cost of transportation by public conveyance or common 
carrier. The Congress three years ago recognized the need to reimburse govern- 
ment employees more generously for official travel in the light of these increased 
costs by passing the Travel Expense Amendments Act of 1975, which amended 
5 U.S.C. § 5704 to grant regulatory authority for the reimbursement of employees 
in an amount not in excess of 20 cents per mile for use of a privately-owned 
automobile. 

In addressing the problem of increased travel expense allowances for jurors, 
the Judicial Conference has recognized the need, not only for an immediate in- 
crease in the absolute rate of reimbursement payable, but also for added flexibility 
to provide additional such increases in the future without the need to continually 
amend section 1871 for this purpose. In view of uncertainties as to future avail- 
ability of fossil fuels and the likelihood of additional dramatic price increases In 
gasoline and petroleum in the years to come, the reimbursable rate of travel ex- 
penses for jurors may require frequent adjustment in order to lieep pace with 
growing travel costs. It is therefore recommended, and H.R. 12389 would pro- 
vide, that section 1871 be amended to authorize the payment of a travel allow- 
ance to federal jurors equal to the maximum rate per mile that the Director of 
the Administrative Office of the Unitetl States Courts has prescribed for payment 
to supporting court personnel in travel status using privately-owned automobiles. 
The Director is empowered to prescribe this travel allowance for court employ- 
ees by 28 U.S.C. S 604(a) (7), which provides that he shall regulate any pay 
necessary travel expenses incurred by judges and court personnel, and by 5 U.S.C. 
S 5707(a), which states that he shall prescribe regulations with respect to official 
travel by employees of the judicial branch of the government. His power under 
this latter statute corresponds to that of the Administrator of General Services 
with respect to government employees outside of the Judiciary. 

As an illustration of the need for regulatory flexibility in prescribing travel 
allowances, the rate of reimbursement for official travel by private automobile 
has already been adjusted administratively on three occasions since the passage 
of the Travel Expense Amendments Act in May, 1975. As previously noted, the 
most recent adjustment established this rate at 17 cents per mile. If H.R. 12389 
were to become law, this is the rate which would immediately become payable to 
jurors in compensation for their travel expenses between home and courthouse. 
Unless and until section 5704(a) of title 5 may be amended to increase the ceil- 
ing of 20 cents per mile upon reimbursement for official use of a privately-owned 
automobile, the Director of the Administrative Office would be precluded from 
setting the reimbursable rate for juror travel above this amount because the 
maximum rate which he could prescribe for supporting court personnel in travel 
status would be 20 cents. Clearly an urgent need exists for an immediate Increase 
in the travel expenses payable to jurors, and there is an equivalent need for a 
streamlined mechanism by which future needed increases in the travel reim- 
bursement rate may be made by administrative action without further legisla- 
tion. H.R. 12389 would meet both of these needs. It would further establish the 
fair and desirable principle of equating the reimbursement to jurors for their 
transportation with that payable to court personnel generally for official travel. 

Section 1871 as amended by H.R. 12389 would continue the present practice of 
linking the juror travel allowance to the mileage traveled without regard to the 
mode of transportation actually employed. With respect to jurore this method is 
sensible, since the distance they must travel is frequently such as to lend Itself 
most readily to automobile transportation. This results from the fact that jurors 
lire summoned from throughout a judicial district or division thereof,' and they 
therefore must frequently travel to court from a greater distance than would be 
served by typical metropolitan bus routes or other forms of public transportation. 
On the other hand, the distance traveled will seldom be so great as to entail the 
use of trains or airplanes except perhaps in those judicial districts which are 
extremely large geographically. 

> Act of Sept. 7, 1957, Public Law No. 85-299, 71 Stat. 618. 
• The maintenance of separate Jury selection Dlann for each Btatiitory or other dlvlalon of 

a Jn^llclnl district is authorized In 28 U.SC I lS63(n). The district courts are gtven broad 
authority by 28 U.S.C. I 1869(e) to administratively establish divisions for Jury selection 
purposes without regard to statutory divisions or where there are no statutory divisions. 
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Section 1871 as amended would further give the Director of the Administrative 
Office express statutory authority to adopt regulations governing interim travel 
allowances to jurors where daily travel between courthouse and residence is im- 
practical and an overnight stay is necessitated. The present statute lacks such a 
regulatory provision and limits the payments for interim travel so as not to exceed 
the $16 subsistence allowance presently authorized when an overnight stay is 
required. The proposed amendment would give the Director needed authority to 
define the circumstances where interim travel expenses shall be paid and to 
adopt limitations upon such payments which will reasonably accommodate the 
convenience of jurors facing lengthy commutes and long trails, while protecting 
against abuse through unnecessary exi)enditures for wasteful interim travel. 

H.R. 12389 would retain in section 1871 the authority to pay in full the toll 
charges Incurred by jurors in traveling to court. It would further add an impor- 
tant provision allowing reasonable parking fees to be paid to jurors at the dis- 
cretion of the local district court in which they serve. There is presently no 
authority to reimburse jurors for parking expenses, and this is the source of 
frequent complaints to the clerks of court and to my office from jurors. This bill 
would allow the payment of parking fees in addition to mileage and toll charges. 
Discretion with respect to parking fees is placed in each district court iu order 
that standing local policies may be established as to whether sufficient public 
transportation exists so that payment for parking would be unjustified, and if 
not, as to what would be a reasonable limitation upon allowable parking expenses 
In each geographical area. 

This bill would add to section 1871 through proposed subsection (c) (4) a new 
provision to recognize the higher costs of travel in the territories and in Alaska 
and Hawaii. No provision is presently made in section 1871 for any additional 
travel allowance for jurors serving In these areas. With respect to Alaska, the 
Director has been able to pay jurors serving that court enhanced fees and allow- 
ances by virtue of the Alaska Omnibus Act." No similar enhancement is author- 
ized by present law in the payments to jurors in Hawaii or in the territorial 
courts. This bill would therefore provide in proposed subsection 1871(c) that in 
a district court outs'de of the contiguous 48 states jurors may be paid in lieu of 
the travel expenses provided by this subsection their actual reasonable transpor- 
tation expenses in the discretion of the district Judge or clerk of court. 

With respect to subsistence allowances, It is now provided that jurors shall be 
paid a flat subsistence rate of $16 per day If daily travel appears impracticable 
or if an overnight stay is necessitated in going to or returning from the place of 
attendance. The $16 amount was established in 1068 and is clearly inadequate to 
cover necessary exjienses presently incurred during an overnight stay in a major 
metropolitan area. For instance, the Consumer Price Index category for restau- 
rant meals, as computed by the Labor Department, has almost doubled in nine 
years from 105.1 in 1968 to a present level of 206.3. An increase of similiar dimen- 
sions has occurred in the price of city hotel rooms. S. 2075 would respond to this 
problem by authorizing the Director of the Administrative Office to establish for 
.lurors a subsistence allowance covering meals and lodging which shall not ex- 
ceed the allowance applying to supporting court personnel in travel status in the 
same geographical area. (This is deemed to authorize the payment to jurors 
serving In designated high-rate geographical areas of an allowance not exceeding 
the amount fixed under 5 U.S.C. I 5702(c) as a limitation upon reimbursement for 
actual expenses' to court jiersonnel traveling to these areas.) The Director has 
presently prescribed a per diem allowance for court personnel of $35. as author- 
ized at 5 U.S.C. S 5702(a). and has authorized personnel on travel assignments in 
certain specified high-cost areas to claim actual expenses up to specified amounts 
not exceeding $50, as authorized by section 5702(c). These are the rates which 
would be made appl'cable, uiwn the passage of H.R. 12389, to federal jurors when 
an overnight stay is required at the place of holding court or during the time 
necessarily spent In traveling to or from such place. Thus the bill would make 
possible the implementation of a needed increase in the subsistence allowance 
for jurors at this time, and in the interest of fairness it would permanently 
equate the allowance to jurors with that payable to court personnel on travel 
status in the same locality. It would further establish a mechanism for the 
orderly adjustment of this amount by administrative action in the future as 

•Public I,«w No. 8fl-70. I 2.3(c). 73 Stat. 141. 
•By the terms of the bill. Jurors would receive a flat subsistence allowance and would 

not be required to Itemize their claims In any locality. 
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further increases In the per diem allowance for government employees may be 
authorized legislatively through amendments to chapter 57 of title 5 governing 
travel. 

I should also point out that proposed subsection 1871(e) maintains the present 
policy of paying from appropriated funds the actual costs of subsistence of juries 
ordered to be sequestered during their service. The individual jurors, of course, 
receive no separate subsistence allowances for these periods, but the cost of 
meals, lodgiug, and transportation for the entire jury is paid directly by the 
government. Additional language has been added in this proposed subsection to 
provide that other expenditures aside from meals and lodgiug may be ordered 
by the court for the "comfort and convenience" of sequestered jurors. The expe- 
lience of sequestration for an extended trial of several months (such as the 
Watergate cases, or the recent trial of Governor Mandel in Maryland) can impose 
great psychological and emotional stress upon the jurors. Therefore, expenditures 
of funds for occasional outings, church attendance, or other diversions in the dis- 
cretion of the trial judge and while the court is not in session have been author- 
ized by the Administrative OflBce in the past. This bill would extend statutory 
recognition to this practice with the understanding that it would apply only in 
extraordinary circumstances. Think of the situation of a sequestered juror con- 
fined to a motel room for three months when not in court, removed from his fam- 
ily and friends. The bill would assist in this ditUcult situation. 

With respect to arrangements for sequestered juries, there is one additional 
matter not covered by the existing bill which we should lilse to present for your 
consideration. When a Jury is sequestered, it is necessary for the cleric, United 
States marshal, or other appropriate court official to arrange for accommodations 
and the provision of meals to the jurors for the duration of their confinement. 
In this regard section 370» of the Revised Statute of the United States (41 U.S.C. 
i 5) provides that purchase contracts for supplies or services to the government 
amounting to more than $10,000 may be made only after advertising for bids, 
unless otherwise provided in the appropriation or other law or unless only one 
source of supply is available. Since the sequestration of a jury must often be done 
quickly and immediately following Its impanelment for reasons of security, we 
Lelieve that tlie procurement of meals and lodging for sequestered jurors should 
be exeepted from the usual regulations of this section, which impose procedures 
that could prove time-consuming and cumbersome in the face of a need to obtain 
immediate accommodations for Jiirors about to be sequestered. We therefore 
suggest that the Subcommittee consider inserting into H.R. 12389 an amendment 
providing that the Director of the Administrative Office may authorize the pro- 
curement of supplies and services for sequestered juries without regard to see- 
tion 3709 of the Revised Statutes. While the amount of such procurement will 
not usually exceed $10,000. it is conceivable tliat this might occur occasionally 
where a jury is sequestered for a long trial, such as the Mandel trial. We shall 
be glad to discus.s with your staff proposed language of such an amendment 
which might be of assistance in this respect and which could further expressly 
empower the Director of the Administrative Office, as the proceurement officer for 
the courts of the United States, to delegate to appropriate local court officials the 
function of procuring accommodations and meals for sequestered juries. 

The remaining sub.=ections of section 1871 as it would be amended would per- 
mit iMiyraent of the actual cost of public trjftisportation of jurors in metropolitan 
areas where the fare would exceed the regular transportation reimbursement to 
them on account of a short mileage distance from their home to the courthouse 
and which Is not in proiwrtion to the fare charged. They would further empower 
the clerks of court to arrange at government expense special transportation home 
for jurors required to remain at the courthou.«e late into the evening. This pro- 
vision is obvlou.sly intended to ensure .secure transportation for jurors who must 
deliberate late in metropolitan areas where the neighborhood surrounding the 
courthouse might be dangerous after dark. Finally, the proposed subsection (g) 
would authorize the Director of the Administrative Office to promulgate regula- 
tions as neces.sary to carry out his authority under tills section. 

It should be emphaslised that the presence In the courtroom of randomly 
selected jurors cho.^en from a fair cross .section of the community is central to 
our republican form of government. It has clearly been mandated bv the Con- 
gress through the Jury Selection and Service Act of 19(58 at 28 U.S.C. {1871. 
We can maintain this element of community representativeness only so long as 
the fees and expenses which we pay are adequate to offset the individual juror's 
cost of attending court. As soon as these i>ayments become inadequate, the 
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economically dlsadrantaged prospective jurors, including minority representa- 
tives, become unable to afford to perform this civic duty and must seek hard- 
ship excuses In disproportionate numbers. If we in essence demand that jurors 
attend court essentially at their own exiiense, we lose the day workers, the com- 
mission salesmen, the mother who must pay for baby sitters, the small farmers, 
and many other ordinary citizens who should serve and would otherwise gladly 
serve. It is important to remember that jurors may be called for long trials or 
for a series of several trials, and that when they are called for grand jury service, 
they may be used for 18 months, the maximum term of a regular grand jury as 
provided by Rule 6(g) of the Federal Rules of Criminal Procedure. Thus the 
compensation provisions of this bill are relevant and vital to the effort to pre- 
serve the representative character of the federal jury, completely apart from 
their importance to the convenience and economic comfort of the individual 
jurors. This fact has been recognized, not only by the Judicial Conference, but 
also by the House of Delegates of the American Bar Association, which adopted 
a resolution at its meeting in February 1978, endorses the Increase in juror 
compensation which would be enacted by this bill. 

EMPLOYMENT  PROTECTION 

Section 6 of the bill, H.R. 12389, contains essentially the proposal of the 
Judicial Conference to provide statutory protection to the rights of federal jurors 
to continued employment without adverse consequences resulting from their 
summons for jury duty. In recent years It has come increasingly to the attention 
of the district courts and of my olfice that jurors are sometime coerced, threat- 
ened, or Intimidated by their employers for the purpose of discouraging their 
performance of jury service or motivating them to seek an excuse from such 
service. On other occasions jurors who have served their term of duty, some- 
times despite the threats posed by their employers, are subsequentl.v dismissed 
from their employment for no announced or apparent reason and clearly as a 
result of their absence for jury service. It Is the imsitlon of the Judicial Confer- 
ence that federal jurors should not be subjected to this sort of harassment or 
retaliatory discharge by employers. It is provided at 28 U.S.C. $ 1861 that all 
citizens summoned for jury duty in the United States district courts "shall have 
an obligation to serve as jurors when summoned for that purpose." As a con- 
sequence of Imposing this obligation, it is submitted that the government has a 
corresponding duty to afford reasonable protection to federal jurors against ad- 
veri--e consequences in their daily lives as a result of their performance of this 
obligation impo.sed upon them by law. 

In the absence of statutory protection to jurors' employment at present. In- 
stances of apparent employer misconduct in this regard have been handled in 
two different ways. First, several Incidents Involving the firing of a juror from 
his job have been referred to the Civil Rights Division of the Department of 
Justice for an Investigation by the Federal Bureau of Investigation. While the 
Civil Rights Division has agreed to Investigate such Incidents when brought to 
their attention and to explore any available legal remedies to vindicate the civil 
rights of the aggrieved jurors, they have yet to find an Incident of this sort which 
would come within the scope of any remedies which could be purseud by the 
Justice Department under existing law. Secondly, some district judges have re- 
sponded to apparent Instances of employer interference with the jury service of 
their emplo.vees by finding such employers or other agents in contempt of court 
and imposing penalties As an example of this sort of judicial response, I would 
cite the memorandum opinion and order' of United States District Judge Charles 
W. Joiner of the Eastern District of Michigan, In which he found the American 
Motors Corporation and one of Its ofiicials in contempt and Imposed fines for 
pressing an employee to seek excuse from jury service and implying that he would 
be dismissed from his job if an excuse were not obtained. 

The above-described methods of responding to employer threats of unjustified 
discharges of jurors from employment are defective In that they cannot respond 
to the manv threats or Instances of coercion which never come formally to the 
attention of the court. Rather such Instances frequently manifest themselves only 
through the action of the employee who has been summoned for jury service In 
seeking aeain«t his will to be excused bv the court under 28 U.S.C. S 18fifi(c) (11. 
Such a request, of course, will normally be made for some announced reason 
which does not reveal to the court the actual role of the employer in motivating 

'/n re DennU Adams and American Uotort Corp., 421 F. Supp. 1027 (E.D. Mich. 1978). 
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the excuse request by a prospective juror who really desires to serve In that 
capacity but is afraid to do so. This sort of situation not only presents an in- 
terference with the opportunity of the employee to perform jury service as pro- 
vided at 28 U.S.C. § 1861, but it likewise threatens the ability of the courts to 
obtain juries "selected at random from a fair cross section of the community," as 
further required by that section. 

The Judicial Conference therefore submits that legislative action is necessary 
to place in the United States Code a law expressly subjecting this sort of em- 
ployer conduct against a federal juror to the imposition of a civil penalty, in- 
junctlve relief, and to Uabllity for damages. The American Bar Association's 
House of Delegates has likewise endorsed the provision of such statutory pro- 
tection to jurors. The bill, H.R. 12389, would provide such a law by adding pro- 
posed new section 1875 to title 28 of the United States Code. I should note at 
this iwint that the phrasing of this section contained in S. 2075 as passed by the 
Senate has been slightly altered from the original Judicial Conference proposal at 
the suggestion of the Department of Justice. With the subcommittee's permission 
I would like to discuss In detail the Senate-passed version, which is in some ways 
more detailed and specific than the language originally submitted by my oflSce 
and now contained In H.R. 12388. As enacted by the Senate, this new section 
would require that an individual who has been absent from bis employm«it to 
perform federal jury service and who attempts thereafter to return to his job 
shall, if still qualified, be restored to the same position or to a position "of like 
seniority, status, and pay," unless the employer has experienced a demonstrable 
change of circumstances making It im|>osslble or unreasonable to require him to 
rehire the returning jurors. It would further be declared as the sense of the 
Congress that an individual in the employ of any state or political subdivision 
thereof should be entitled to similar reemployment rights upon the termination 
of federal jury service. As passed by the Senate, proposed section 1875(d) would 
authorize the district courts, upon a finding of probable merit, to appoint counsel 
to represent a juror or former juror in any necessary legal action against an 
employer to vindicate the rights iust described. Such counsel would be com- 
pensated from appropriated funds In the same amounts provided by the Criminal 
Justice Act of 1064, 18 U.S.C. $ 3006A, for payment to court-appointed counsel in 
criminal cases where the defendant cannot afford an adequate defense. Express 
authority would be granted to the courts to award a prevailing juror in such 
an action a reasonable attorney's fee and to tax against an employer the at- 
torney's fee and expenses expended from appropriated funds on behalf of a pre- 
vailing employee, but no such taxation could be made against a juror who brought 
suit against an employer under this section unsuccessfully hut in good faith. 
This provision in .S. 2075 for appointed counsel would avoid the necessity for 
the United States Attorney to be in the position of providing legal representa- 
tion to jurors, which would occur under H.R. 12.389 as it now exists. 

The remedies which would be made available in the district courts to jurors 
who claim to have been aggrieved by their employers are enunciated in section 
5(a) of S. 2075. which would add new section 1364 to title 28. This would be a 
jurlsdlctlonal section granting original jurisdiction to the district courts, without 
regard to amount in controversy, to require any private employer to comply with 
section 1875 and to award damages "for any loss of wages or other benefits suf- 
fered by reason of such employer's failure so to comply." Section 1875(e), as 
added by S. 2075. would further subject any private employer "who fails to 
reinstate, discharges, threatens to discharge, intimidates, or coerces any em- 
ployee" by reason of such employee's Jury service to a civil penalty of up to 
.$10,000 for each violation as to each juror. Action to enforce this civil penalty 
would be lnitlate<I by the United States Attorney upon the complaint of an ag- 
grieved juror. I emphasize, however, that under this section no United States 
Attorney's office would ever represent a juror directly in a private action against 
an employer. The Department of Justice believes, and upon reflection we con- 
cur, that such representation of a juror by the United States Attorney would be 
inappropriate in view of the juror's possible participation In trials involving 
the trnited States. 

Finally, section 4 of H.R. 12389 would add to the definitional section of the 
Jury Selection and Service Act. 28 U.S.C. ji 1869. a statutory definition of the 
term, "undue hardship or extreme inconvenience." which Is used in the Act as 
a basis for the excuse of prospective Jurors from such service. In the absence of 
a statutory definition of this term, it has been left to Judicial discretion to resolve 
Its meaning on an individual basis. The enactment of a definition of this crlter- 
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Ion for excuse from jury service will be useful In bringing some uniformity to 
the interpretation of this term by judges In ruling upon requests for temporary 
excuse from such service under 28 U.S.C. S 1866(c) (1)." The proposed definition 
would further extend to the courts the authority to excuse prospective jurors 
temporarily on the basis of severe economic hardship which would result to their 
employers from the loss of a key employee on account of jury service which is 
expected to last more than 30 days. In view of the responsibilities which would 
be imposed on employers by this bill to preserve the employment status of em- 
ployees called for jury duty in federal courts, it is thought fair to provide that 
the courts In ruling upon excuse requests shall consider the short-term economic 
consequences to employers from the loss of vital employees at a particularly 
busy season. The granting of an excuse from jury service on account of hard- 
ship to an employer under this definitional section would be only temporary in 
nature and could not be used by an employer as a basis to keep an employee 
indefinitely from being called. Additionally, It would apply only where extended 
jury service is envisioned. It Is felt nevertheless that some protection to the 
Interests of employers is appropriate, particularly in the case of small employers 
who might be unable to hire a satisfactory temporary replacement for a key 
employee and who would be precluded by this bill from attempting to perma- 
nently replace such an employee on account of jury service or to interfere with 
his performance of such service in any other manner. 

The employment protection sections urged by the Judicial Conference and 
contained in H.R. 12389 and S. 2075 would give the district courts a means to 
iMilance the scales of power between jurors and their employers In situations 
where retaliation has been threatened or exercised as a result of an employee 
having been summoned for or having rendered federal jury service. Every citi- 
zen has a duty to serve as a juror when called upon to do so. A juror should 
not be made to suffer serious economic consequence for performing this civic 
duty. He or she should also be able to perform this function objectively without 
the oppressive fear that there may be no job to return to upon the completion 
of jury service. 

QUALIFICATION FX3R JURY SERVICE 

The quaUfications for jury service in the federal courts are set forth at 28 
U.S.C. 81865(b), which i)rovides that any person shall be deemed qualified 
nnless, inter alia, he "has a charge pending against him for the commission of, 
or has been convicted in a State or Federal court of record of, a crime punish- 
able by imprisonment of more than one year and his civil rights have not been 
restored by pardon or amnesty." Section 3 of H.R. 12389 would amend this sub- 
section by eliminating the last four words, thus removing the enumeration of 
pardon and amnesty as methods of restoring civil rights. The Judicial Con- 
ference has recommended this amendment because these words have often been 
Interpreted as words of limitation, resulting in a cjusdem generis construction 
by which some persons whose civil rights have been restored in another manner 
have been deemed as not qualified to be jurors under this sub.section. This limit- 
ing interpretation seems inconsistent with the Intent of the Congress to exempt 
from disqualiflcation persons who have l)een convicted of a crime but have sub- 
senupntly had their civil rights restored. 

The use of the language "pardon or amnesty" is clearly under-Inclusive as an 
enumeration of methods by which civil rights may be restored. For example, 
there are at least two federal statutes which have the effect of expunging criminal 
records and might therefore be deemed to constitute a restoration of civil rights 
within the meaning of this subsection: the Youth Corrections Act. 18 U.S.C. 
i 5021, and the Comprehensive Drug Abuse Control Act of 1970. 21 U.S.C. S 844 
(b). Further, the laws of many states provide for the restoration of civil rights 
by a variety of methods. In addition, there is much confusion as to the exact 
meaning of the terms "pardon" and "amnesty" and as to the distinction between 
them. Some of this confusion was manifested la.st year when President Carter 
pardoned those persons who had been charged with or convicted of certain 
violations of the Selective Service laws. It may be further inaccurate to describe 
amnesty as a restoration of civil rlgMs, since its actual effect is to preclude 
prosecution in the first Instance. 

• The criterion of "undue hardship or extreme inconvenience" 1R also aoplicable to the 
urantlne of permanent excuses to prosnectlve jurors under the district court selection plan. 
28 U.S.C. I 186.1(b)(5). Here the ellBlbllity for excuse ts determined by membership In n 
irroup or occupational class rteflned In the plan. Therefore the definition of this term Is less 
meaningful here, since It has already been Implicitly made by the courts throuxh the 
specification of eligible groups and classes. 



104 

The Judicial Conference believes that the elimination of the limiting words, 
"pardon or amnesty," from this subsection will serve to clarify its meaning and 
to Implement the legislative intent to restore eligibility for jury service to con- 
victed persons upon the operation of any legally effective measure restoring their 
civil rights. 

FACIHTATION   OF  AUTOMATED  JUBY  BEXECTION 

Section 4 of this bill would add to the definitional section of the Jury Selection 
and Service Act, 28 U.S.C. § 1869, two additional subsections (in addition to the 
one defining "undue hardship or eitreme inconvenience," already discussed 
above) providing definitions of the terms, "publicly draw" and "juror summons." 
These definitions are being urged by the Judicial Conference in order to clarify In 
law that the use of computer selection and automated data processing methods 
to expedite the process of random juror selection is permissible* and to take 
full advantage of its time-saving benefits. The Court of Appeals for the Fifth 
Circuit in United 8tate» v. Davig, 546 F. 2d 583 (1977), has resolved some of the 
questions arising under present law when computer selection of jurors Is prac- 
ticed. Particularly the Court of Appeals concluded in this case that the require- 
ment of 28 U.S.C. § 1864(a) for juror names to be publicly drawn from the 
master jury wheel is met by a procedure whereby the actual drawing is con- 
ducted at a government regional computer center outside of the judicial district 
following the posting of notice within the district that the drawing will be open 
to the public and announcing its time and place. This is exactly the procedure 
which would be written into the law through this first proposed definition to be 
added by section 4. 

The other proposed definition would clarify that the summonses issued to 
jurors under 28 U.S.C. § 1866(b) need not contain the actual signature of a clerk 
and seal of the court in the manner required for ordinary court process by 28 
U.S.C. § 1691. In the larger tlistrict courts, which summon a large volume of 
jurors annually, many of the benefits of the automated selection process would 
be forfeited if each summons mailed to such jurors had to be signed by hand 
and have the seal affixed. Therefore this amendment would expressly provide 
that juror summonses may validly be sealed by a preprinted or stamped seal and 
may contain the name of the issuing clerk in typed or facsimile manner in lieu 
of an actual signature. Since juror summonses are of an entirely different char- 
acter from ordinary court process requiring citizens to submit to the jurisdiction 
of the court as parties or witnesses, it is the view of the Judicial Conference 
that a facsimile signature and seal would be entirely sufficient to authenticate 
summonses to compel jury service. 

FEDEBAL EMPLOYEES' COMPENSATION ACT COVERAGE 

Section 7 of H.R. 12389 would extend to all federal jurors the protection of 
the Federal Employees' Compensation Act. the provisions of which are found 
in chapter 81 of title 5, United States Code. In the past, serious problems have 
arisen when jurors have incurred injury or disability while performing their 
jury service. What begins as the fulfillment of a high duty of citizenship can 
be turned Into an economic catastrophe or at least an inconvenience for the juror 
in the event of an accident or injury occurring within the scope of his jury serv- 
ice. The Federal Ehnployees' Compensation Act provides with respect to govern- 
ment employees that the United States .shall pay compensation to them for dis- 
ability or death resulting from personal injury sustained in the performance 
of their duties and not caused by their willful misconduct. 

The Congre.ss has already acted to make the protection of the Federal Em- 
ployees' Compensation Act applicable to federal employees during such time as 
they may be performing jury service." Nevertheless the Department of Labor has 
consistently rejected the claims of federal jurors not regularly employed by the 
government for injury compensation under this Act on the basis that they do 
not come within the definition of "employee" contained at 5 U.S.C. g 8101(1). 
The Judicial Conference believes that strong policy reasons exist for bringing all 
federal jurors within the coverage of the Federal Employees' Compensation Act. 

• About two-thirds of the district courts now employ automated data processing machinery 
wholly or partially In their jury selection procedures. The use of such automated procedures 
Is already expresslv nuthorlyed via 28 U.S.C i 186ft((r). 

"> Act of Sept. 7. 1974, Public Law No. 0.V416. 88 Stat. 114.r Senate Report No. O.t-1081 
on that leslslntlon evidenced acreement with the Afarch, 1974 resolution of the Judicial 
Confeernce urging extension of this legislation to all federal Jurors. 
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Jurors provide a valuable service to the goverament. While in actual service, 
the citizen-juror should rationally be accorded the benefit of protection in case 
of a service-related mishap. Presently a person injured while serving on jury 
duty could not recover compensation except by proceeding under the Federal 
Tort Claims Act, which would require that he bear the difficult burden of estab- 
lishing negligence in a government agent. 

The proposed amendment to chapter 81 of title 5 which would be made by 
section 7 of this bill would not place jurors in an employment relationship with 
the government or characterize them as employees for any other purpose than 
compensation for injuries resulting from their service. The coverage would apply 
to a petit or grand juror in actual attendance at court or sequestered by order 
of a judge such as to be entitled to attendance fees under 28 U.S.C. 8 1871. The 
juror would not be covered by the Federal Employees' Compensation Act during 
his travel to and from the courthouse except when he is under sequestration 
order or otherwise traveling under order of the court for the purpose of the tak- 
ing of a view. It is the position of the Judicial Conference that this amendment 
would Improve the conditions of federal jury service by contributing to a juror's 
peace of mind, especially in the case of the timorous juror serving in a protracted 
case or in circumstances where he or she must be sequestered or transported for 
the talking of a view. 

ABOLITION   OF   MILEAGE EXCt'SE 

This measure, which is contained in section 2 of H.R. 12389, is also supported 
by the Judicial Conference and was approved at its September, 1976 session 
upon the recommendation of its Committee on the Operation of the Jury Sys- 
tem. It would amend section 1863 of title 28 by eliminating therefrom subsec- 
tion (b)(7). This ^ul)Section now provides that the jury selection plans of the 
district courts shall, among other things, "fix ihe distance, either in miles or in 
travel time, from each place of holding court beyond which prospective jurors 
residing shall, on individual request therefor, be excused from jury service on 
the ground of undue hardship in traveling to the place where court is held." 
Under this subsection about two-thirds of the district courts have elected to 
provide in their selection plans for an automatic excuse from jury service to 
be available upon request by any prospective juror who resides beyond a given 
distance from the place of holding court. As a matter of practice, such a request 
Is normally made via the juror qualification form which is mailed to persons 
who=e names are selected from the master jury wheel. 

The Judicial Conference Jury Committee has recently had occasion to consider 
whether the "mileage excu.se" provision of section 1863(b) (7) might he deemed 
Inconsistent with the requirement of section 1861 that juries shall be "selected 
from a fair cro.ss section of the community." This question arises becau.«e the 
employment of a blanljet excuse based on mileage and available to all prospective 
jurors beyond a given radius from the courthouse might have the effect of slcew- 
ing the representation of juries by automatically eliminating upon request the 
residents of particular geosraphical areas. Experience has shown that most 
prospective jurors eligilile for the mileage excuse will exercise their right to It. 
with the frequent result that only a relatively small portion of the geographical 
area of a judicial district will lie represented on juries. 

"We are not aware of any judicial decisions holding that the elimination of 
prospective jurors on a geographical basis In this manner is violatlve of the 
"fair cross section of the commTinity" guarantee of section 1861 or of the Sixth 
Amendment guarantees respecting trial by jury in criminal cases. Nevertheless 
the Judicial Conference has concluded that it is unwise from a policy viewpoint, 
if not on a legal or constitutional basis, to permit the district courts in their 
selection plans to establish si)eciflc mileage or travel distances as the basis 
for an automatic excn.se from jury service. The employment of such a practice 
might decisively Infiuencp the makeup of juries ultlmatelv impaneled, for the 
reason that most r'aces of hoidine court are in relctlvely urbanized metropolitan 
areas. Thus the mileage excuse will tend to eliminate those citizens residing in the 
less developed and more rural portions of ludiclal districts lying beyond the 
distance from the courthouse which is specified in the selection plan as the basis 
for a mileage excuse. 

The repeal of section 18f3fb) (7) would not mean, of course, that excuses from 
service could no loneer he granted to prospective jurors on account of hardship 
in travel resulting from the distance between home and courthouse. Rather the 
adoption of this amendment would require that requests for such excuses be 
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eraluated by the courts on an Individual, case-by-case basis in the same manner 
as any other excuse request, requiring a determination by the court as to 
whether a showing of "undue hardship or extreme inconvenience" has been made 
in these circumstances under 28 U.S.C. 81866(c). The Judicial Conference be- 
lieves that this is the proper manner of liandling requests for excuse from jury 
service based uiwn distance, and that it will avoid any negative implication for 
the representativeness and cross sectionality of juries, which might result from 
the employment of a blanket mileage excuse available upon demand to all resi- 
dents of a given sector of tiie judicial district. 

Mr. Chairman, that concludes my formal statement as to H.R. 12388. I can 
state that the .Judicial Conference views the contents of this bill as vital to the 
Federal Judiciary and hopes for the prompt enactment of the bill. I shall cer- 
tainly be pleased at this time to try to respond to your questions and to continue 
to work with your staff in the future to resolve any matters which may snl>- 
sequently arise. 

STATEMENT  OP  CABI,   H.   IMLAY,   OENEBAL  COUNSEL,   ADMINISTRATIVE  OFFICE 
OF THE  U.S.   COURTS  ON   MARSHALS  FEES  AND  TRANSPORTATION  EXPENSES 
AND AViTNESS FEES 

Mr. Chairman and members of the Sul)committee, my name is Carl H. Imlay. 
and I am General Counsel to the Administrative Office of the United States 
Courts. I am here today at the request of the Subcommittee to present the views 
of the Judicial Conference of the United States on four bills variously relating 
to the administration of the courts of the United States. The first of these bills, 
H.R. 12394, has been introduced at the request of the Judicial Conference and 
is intended to provide increased efficiency in the transportation of criminal de- 
fendants between judicial districts for the purpose of responding to federal 
criminal charges. The remaining bills, H.R. 8220, H.R. 8492, and H.R. 9122, would 
amend title 28 of the United States Code to increase the compensation payable 
to witnesses in the United States district courts and to raise the fees chargeable 
by the United States marshals for their official services. I shall separately dis- 
cuss each of the bills under consideration, and I shall, of course, be pleased to 
respond to any questions which the members of the Subcommittee or the staff 
may have. 

H.R.    I2,'i9J—TRANSPORTATION   OF   CRIMINAL   DEFENDANTS 

This bill would amend chapter 315 of title 18, United States Code, to authorize 
the payment by United States marshals of transportation expenses for persons 
released from custody pending their appearance to face criminal charges In 
another federal judicial district. It would address the situation where a person 
is arrested in one judicial district on an arrest warrant from a different district 
upon a complaint issued, an indictment returned, or an information filed therein. 
Under Rule 40, Federal Rules of Criminal Procedure, such an arrestee shall be 
brought before the nearest available federal magistrate for removal proceedings 
and, if he is held to answer, a warrant of removal shall issue, removing the de- 
fendant to the district where the prosecution is pending. He may then be ad- 
mitted to bail for the purpose of api)earance in that district under the normal 
release provisions of 18 U.S.C. §S 3146 and 3148. 

Frequently defendants arrested upon federal criminal charges in a district 
other than that where the prosecution is pending, and required upon a warrant 
of removal to return to the district of prosecution for arraignment and trial, 
will lack the necessary funds to provide their own transportation to the district 
where their appearance has l>een ordered. Since there is no provision at present 
for the expenditure of government funds to pay for the transportation of such 
persons under their own recognizance, it has been necessary to hold such de- 
fendants in the cutody of the marshal so that he may have them escorted to 
their destination. Thus persons who would otherwise be entitled to release, on ball 
or otherwise, must now be retained in custody in order to arrange for their trans- 
portation at the expense of the government, thus partially frustrating the intent 
of the Congress in enacting the Bail Reform Act of 1966. 

This practice hns also resulted in great delay in criminal proceedings and has 
on occasion posed a threat to the ability of the courU to comply with the time 
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limitations set by the Speedy Trial Act of 1974 on prosecution.' It has further 
caused an unnecessary strain upon the manpower of the United States marshals 
bervice which has been required to provide personnel to escort crim.nal de- 
fendants who are eligible for release on bail and would be capable of traveling 
under their own recognizance If their travel costs could lie iMid by the govern- 
ment on this basis. The strain upon the resources of the United States marshals 
nas exacerbated the problem of delay in the disposition of criminal cases because 
the marshals have frequently had to transport these prisoners in a circuitous 
fashion, as manpower becomes available for escort purposes, thus consuming far 
more time than such defendants would take in traveling l)y themselves, particu- 
larly where the district of arrest Is distant from that where the prosecution 
Is pending. 

H.R. 12394 would add to title 18 of the United States Code a new section 4285 
authorizing any court of the United States, in releasing an individual pending 
his appearance in another federal judicial di.strict in which charges are pending 
against him, to direct the United States marshal to furnish such defendant with 
transportation to the place where the charges are pending and to provide him 
with money for necessary suljsistence expen.ses en route thereto In an amount 
not exceeding the .subsistence allowance to which a government employee In 
travel status would be entitled. Such travel and sulisistence espt nditures would 
be paid by the marshal out of funds available to the Department of Justice 
for the payment of expenses of transiwrting prisoners. See 28 U.S.C. §567(2). 

H.R. 12394 as introduced contains the language originally recommended to 
the Congress by the .Judicial Conference to accomplish these purposes. I would 
like to note in the record at this point, however, that the I'nited States Senate 
last week passed a similar bill, S. 2411, which nevertheless contains an important 
modification made at our suggestion to take account of certain problems coming 
to our attention after the draft bill had already been submitted to the Congress. 
Our probation service indicates that the probation olBces of the United States 
district courts are frequently confronted w-ith the problem of defendants who 
require transportation within a judicial district in order to attend an arraign- 
ment or trial of a case to be conducted at a different divLsional headquarters or 
place of holding court from that where the arrest took place or the initial appear- 
ance was held. Thus S. 2411 was amended at our request prior to its passage by 
the Senate to take account of this intra-district situation. We likewise urge this 
Subcommittee to consider a similar amendment to H.R. 12394 in order to address 
comprehensively the entire problem of transporting defendants who are required 
to appear elsewhere for further criminal proceedings and who lack the requisite 
fnnds for this purpose. While intra-district travel Is not difficult or expensive 
within the more compact fe<leral judicial districts, there are many districts, par- 
ticularly in the West, spanning several hundred miles. Taking the Western Dis- 
trict of Texas for an example, the distance between San Antonio find El Pa.so, 
two of the principal places of holding court in that district, Is approximately 
400 miles, about half as far as that from Washington, D.C. to Chicago. 

The problem of criminal defendants whose cases are ordered removed from one 
Judicial district to another or who are ordered to appear for arraignment and 
trial at another division or place of holding court within the same judicial dis- 
trict, and who lack the i)ersonal funds to pay their transportation, is a very 
common one. The Judicial Conference therefore believes that the enactment of 
H.R. 12394 would expedite criminal proceedings In the federal courts by enabling 
a defendant who is otherwise eligible for release to travel on his own recogni- 
zance, thus considerably reducing the travel time to the district of prosecution 
which would be required if the defendant mtist be commited to the custody 
of the United States marshal for this purpo.se. The bill would have the further 
salutary effects of relieving the strain placed upon the United States Marshals 
Service in transporting removed criminal defendants and of permitting persons 
entitled to release under 18 U.S.C. SS 3146 and 3148 pending their appearance in 
another district to remain on their own recognizance until such appearance. 

H.B.   8220   and   H.R.   8492—WITNESS   FEES 

The Judicial Conference at Its session of September 15-16, 1977. endorsed the 
concept of the bill H.R. 9122, which contains tlie proposals of the Department of 

»Delays tx-tween arrest and Indictment which are required for the tranaoortatlon of 
a defendant In cuntody do not constitute time which Is excludable In computlnR the time 
limitations of the Speedy Trial Act See 18 U.S.C. I 3161(h). In addition, the interim time 
liroitatlonH of IS U.S.C. I 3164 renuire the district court plans to assure priority In the 
trial of detained persons being held because they are awaiting trial. 
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Justice to increase the compensation payable to witnesses in the federal courts. 
For this purpose the bill would amend section 1821 of title 28. An attendance fee 
of $30 would be provided for each day of attendance and for the time necessarily 
occupied in going to and from the court. This represents a 50 percent Increase 
over the present $20 attendance fee and is identical to the fee Increase proposed 
for federal jurors by H.R. 1238!). With respect to the travel and subsistence ex- 
penses payable to witnesses, this bill also adopts a similar approach to that of 
H.R. 12389 regarding the payment of such expenses to jurors. Section 1821 would 
be amended to delete the specific monetary amounts specified for these puri>oses 
and to provide instead that witnes.ses shall receive either the actual cost of 
travel by common carrier or a travel allowance for travel by privately owned 
vehicle equal to that which applies to oflBcial travel by government employees 
generally under 5 U.S.C. § 5704. Subsistence allowances to witnesses who must be 
away from their residences overnight would be payable in the same amount set 
for government employees in official travel status. 

We believe that it is sensible and desirable to maintain parity between the 
compensation provided for jurors and that pertaining to witnesses under section 
1821. Such parity has existed for some years, and in fact section 1821 was last 
amended by section 102(b) of the Jury Selection and Service Act of 1968 to set 
the compensation of witnesses at its current levels. The same economic argu- 
ments justifying increased compensation for jurors are clearly applicable to 
witnesses as well, as the Department of Justice has pointed out. Accordingly, we 
support this bill enthusiastically. 

I should emphasize that the Administrative Office is not involved in the pay- 
ment of witness fees and that we have no appropriated funds for this purpose. 
Such fees are paid by private parties to litigation or. In the case of witnesses 
subpoenaed on behalf of the government, by the Department of Justice. In 
criminal cases, besides paying the fees of witnesses for the prosecution, the 
Justice Department under Rules 15(c) and 17(b), Federal Rules of Criminal 
Procedure, also pays from its appropriated funds the fees of witnesses called 
on behalf of defendants unable to pay the fees therefor. See the decisions of the 
Comptroller General of the United States at 53 Comp. Gen. 638 (1974) and 39 
Comp. Gen. 133 (1959). We therefore defer to the Justice Department as to the 
various questions of administering the payment of witness fees which are ad- 
dressed by this bill. 

I notice that H.R. 8220 has also been introduced on the .subject of an increase 
in witness fees. While its provisions appear essentially similar in purpose and 
effect to tho.se of H.R. 0122 and its concept has likewise been endorsed by the 
Judicial Conference, we defer to the Department of Justice in its announced pref- 
erence for the wording of H.R. 9122. 

I would at this time like to offer two minor suggestions with respect to H.R. 
9122. These recommendations were adopted by the Senate last week in enacting 
a similar bill, S. 2049. First, we believe it would be desirable to amend the re- 
ference to territorial courts on page 2 of the bill (at lines 3 and 4), making it 
broad enough to cover the district court for the Northern Mariana Islands, which 
has been recently established." Second, you may wish to consider adding at the 
end of sulKsection (c) of 28 f.S.C. g 1821. as it would he amended by H.R. 9122, 
language to the effect that, "All normal travel expenses within and out.side the 
judicial district shall be taxable as costs pursuant to section 1920 of this title." 
Such a provision would be useful in resolving an anomaly which has develojied 
in the case law, whereby a limitation has been imposed on the taxation as costs 
of travel expenses payable to witnesses. See Spcrry Rand Corp. v. A-T-0. Inc., 
58 F.R.D. 132 (E.D. Va. 1973), and Linncman Conntnicfion. Inc. v. Montana- 
Dakota Utilities. Co., 504 F.2d 13(55 (8th Cir. 1974). Although fees and disburse- 
ments for witnesses under 28 U.S.C. g 1821 are normally taxable rosts under 28 
U.S.C. § 1920(3), it has been held that travel costs of witnesses are taxable only 
for travel performed within a judicial district or within a lOO-niile radius from 
the courthou.se, incorporating the territorial boundaries upon the effective serv- 
ice of a subpoena which are imposed by Rule 4.'>(e), Federal Rules of Civil Pro- 
cedure. We believe nevertheless that the better view would i)ermit the taxation 
of all witness travel costs as of course in any civil action. This would be accom- 
plished by this amendment, which has been made in the Senate-pas.sed bill, 
S. 2049. 

' See the Act of November 8. 1977, Public I.aw No. 95-167, 91 Stat. 1265. 
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H.R.    8492-UNITED   STATES    MABSHALS'   FEES 

This bill also addresses a subject which primarily concerns the Department 
of Justice rather than the Administrative Office. Although the United States 
marshals are the marshals of the district courts and perform various important 
duties respecting those courts and the judges thereof, they perform their work 
ander the administrative supervision and direction of the Attorney General of 
the United States as provided at 28 U.S.C. 8 569. Accordingly, the matter of their 
fees is within the jurisdiction of the Justice Department inasmuch as it is the 
appropriated funds of that department which pay the salaries and expenses of 
United States marshals.' I should also point out that the Judicial Conference 
has not had the opportunity to consider this bill and express its position thereon. 

The bill would amend section 1921 of title 28 with respect to the fees collectible 
by United States marshals and taxable as costs in litigation. Inasmuch as this 
statute has not been amended since 1962, it is apparent that the fees specified 
therein are undoubtedly in need of revision in view of the altered value of the 
dollar since that time. The amendment made by this bill would delete from 
section 1921 the specific dollar amounts specified as fees for the various services 
performed by the marshals. Instead it would delegate to the Attorney General 
the power to prescribe such amounts by regulation. For services in criminal 
cases the bill would extend the provision of present section 1921, which states 
that fees for such services may be fixed by the court. 

The delegation of regulatory authority to the Attorney General to prescribe 
the marshals' fees seems to be a sound policy in that it would avoid the necessity 
for a statutory amendment whenever these amounts require adjustment. This 
approach Is analogus in a sense to that of the juror and witness fee bills In pro- 
viding for travel and subsistence allowances to be fixed by administrative action 
at amounts not exceeding the allowances payable to federal employees on official 
travel. Additionally the delegation of this sort of regulatory authority to the 
Attorney General raises no legal or procedural problems which we can envision. 
Beyond that, I am not in a position to comment further with respect to this bill. 

Mr. Chairman, this concludes my formal statement. I would again express our 
appreciation for the opportunity to appear, and I shall at this time endeavor to 
respond to whatever questions there may be. 

Mr. IMLAT. Thank you. I will briefly summarize. 
The first bill which I address is H.R. 12389, a bill to increase the 

fees and expenses payable to Federal jurors, to provide a statutory 
statement of their Tight to continued employment following jury 
service, to extend to them the benefits of Federal Employees' Com- 
pensation Act coverage, and to make certain other technical changes 
in the Jurj' Selection and Service Act of 1968, as amended. 

Now the fees and expenses payable to jurors have not been adjusted 
since the Jury Selection and Services Act was passed 10 years ago. 
Since 1968, there has been an increase of approximately 75 percent 
in the consumer price index and, of course, the price of gasoline has 
gone up as well as the cost of transportation generally. 

The U.S. Senate has recognized this fact by passing last week S. 
2075, which would rectify the-se problems. The provisions of S. 2075 
with respect to juror compensation are virtually identical to those of 
H.R. 12389. 

The economic situation of the citizen summoned for Federal jury 
service has seriously deteriorated in recent years. The juror receives 
an attendance fee of only $20 per day, the same figure as 10 years ago. 
The juror is even more severely hurt by the inadequacy of his reim- 
bursement for travel and subsistence expenses. Under existing law, 
he mf>y be reimbursed for travel expenses at a rate of only 10 cents 
a mile. 

«Sw 28 U.S.C. I 567. See also the Department of Justice Appropriation Act, 1978, Public 
Law No. 95-86. title II. 91 Stat. 425. 

35-551 O - 79 - S 
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Now this amount is considerably less than it actually costs him to 
travel. The General Services Administration has computed that the 
actual cost per mile is now 17 cents so that the juror, in other words, 
has to reach into his own pocket to make a trip to the court. This 10 
cents per mile rate that we have now hasn't changed in 20 years. 

I have talked to jury clerks in many places. I have found that in 
some cases the costs of transportation and subsistence are very high. 
In Hawaii, for example, the juror virtually subsidizes his own attend- 
ance at court. When the juror is held overnight in the place of hold- 
ing court, he gets only $16 in allowance for his subsistence. It doesn't 
take much explanation to illustrate that $16 would hardly procure 
a hotel room and three meals today. You can imagine trying to get 
three meals a day and a hotel room for $16 in places like Chicago, 
New York, Washington, and other high-cost cities. 

By contrast, the Federal employee in travel status is now entitled 
under 5 U.S.C. 5702 to a per diem allowance for subsistence of $35 and, 
in 22 designated high-cost areas, to much higher amounts of actual 
expenses, up to a statutory maximum of $50 a day. There is a lot of 
difference between $16 an^ $.50 a day, both applied to cover the same 
cost. Each year, of couree, this situation further deteriorates. 

I would like to summarize the changes which would be made by 
H.R. 12389 as follows: 

One: A 50 percent increase in the daily attendance fee from $20 to 
$30. This $30 must be used by the mother with children to pay for baby- 
sitters; it in small part is intended to compensate the worker for the 
loss of a day's wages. The Government takes its tax, incidentally, from 
this amounts, so that it is not a net amount but rather a gross amount 
to the juror. 

Two: Continued provision for the payment of an enhanced attend- 
ance fee of an additional $5 per dajr for jury service of long duration, 
that is more than 30 days for petit jurors in hearing a single case and 
for grand jurors more than 45 days of actual attendance. 

Under H.R. 12389 the payment of this enhanced fee would remain 
discretionary with the district judge. The Senate-passed bill, S. 2075, 
however, would make such payments automatic in the case of this 
sort of extended service. Incidentally, of course, if you are a grand 
juror and you are held more than 45 days, only then do you start 
getting the extra $5 a day. You will recall that the Watergate grand 
jury here in Washington was held in session not only the normal 18 
months but also anoflier 6 months due to a congressional enactment 
which extended its life. So this enhanced fee is to recognize the more 
severe and increasing hardship of long grand jury and long trial 
service. 

Three: A travel allowance for jurors which would no longer be set 
by statute at an absolute amount but would instead be equated to the 
rate of reimbursement set by the Director of the Administrative Office 
of he U.S. Courts for supporting court personnel in travel status. This 
authoritv to regulate travel expenses for judicial employees is exercised 
by the Director pursuant to 28 U.S.C. 604(a) and 5 U.S.C. 5707. The 
travel reimbursement rate for court personnel and all other employees 
is presently 17 cents a mile. For example, if the Government travel 
rate goes up to 20 cents a mile, which it could and probably will ac- 
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cording to anticipation, the juror travel reimbursement could then be 
increased by the Director to maintain parity with Government em- 
ployee travel. 

Four: Authority to reimburse jurors for necessary parking expenses 
at the discertion and with the approval of the local district court in 
which they serve. Parking is a major item of expense; it now has to 
come out of the very small allowance the jurors receive, and this pro- 
vision would allow local discretion with the courts to provide for park- 
ing expenses. I wa.s in St. Paul, Minn., during the Wounded Knee trial 
and I found out that the jurors had to go to considerable expense and 
had considerable difficulty in finding parking spaces so that they could 
attend the trial. This payment for parking would only take place where 
there is no existing parking space. 

Five: A subsistence allowance which would be regulated in a manner 
similar to the travel allowance already discussed. As you know, section 
1871 presently establishes an absolute subsistence amount of $16 a day 
when an overnight stay is required at the place of holding court. This 
figure would be deleted, and the juror would be placed on the same 
basis as any other member of the judicial establishment in traveling. 
The juror subsistence allowance would be administratively adjusted by 
the Director in parity with the allowance given to the supporting per- 
sonnel of the courts. 

Six: Express authority would be given to expend funds at the dis- 
cretion of the district judge for the comfort and convenience of jurors 
who must be sequestered for notorious and highly publicized trials. We 
have had the problem of keeping jurors during these long and often 
sensational trials. They are sequestered; they are in fact, civil prison- 
ers, and there have to be certain accommodations made for them. They 
have to be taken to church on Simdny: they obviouslj' can't be locked 
up in a hotel room for 3 months at a time. They have to be permitted 
periodically to go home and see to their laundry and all of the other 
necessities of life. This provision would authorize the use of appropri- 
ated funds to take care of these people who are sequestered and to 
permit sufficient diversions during their sequesteration to preserve a 
sound mental and emotional state. 

Seven: Authority would also be granted by this bill to pay to jurors 
the actual fare of public transportation, such as subways and munici- 
pal buses, when the distance covered in miles is not proportional to the 
fare and thus the normal travel reimbursement for jurors on a mileage 
basis would be inadeouate to cover this expense. This would take care 
of those people who live downtown and for whom the normal mileage 
rate would be inappropriate when they .".re taking subways or buses 
back and forth to the courthouse. 

Aside from its provision with respect to juror compensation, H.R. 
12389 contains another major reform which would greatly improve the 
conditions of Federal jury service and protect the economic security 
of persons summoned for Fuch service by explicitly providing statutory 
assurance of their continued employment thereafter. This would add 
to title 28 of the TTnited States Code n new section 1875. This section 
was passed by the Senate with slightly different wording, and I should 
like, with your permission, to focus upon the Senate-nassed version, 
which was chaneed at the recommendation of the Department of 
Justice. It would require that an individual who has been absent from 
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employment to serve as a juror in the courts of the United States and 
who attempts thereafter to return to his employment shall, if still 
qualified, be restored to position of like seniority, status and pay to 
tliat which he held before jury service. This section would further 
declare the sense of the Congress that an individual in the employ of 
any State or county thereof would be entitled to reomployment rights 
sirnilar to those pertaining to persons in private employment upon 
the tei'mination of Federal jury service. 

Now these bills also attempt to provide a means to enforce the prin- 
ciple of statutory employment protection, and a new jurisdictional sec- 
tion would be added to title 28 giving the ILS. district courts jurisdic- 
tion without regard to the amount in controversy over any action to 
require a private employer to comply with section 1875, including an 
action for damages to the juror for any loss of wages or other benefits 
suffered on account of the employer's failure to comply. For jurors 
aggrieved by their omplojer and unable to afford representation, the 
Senate-passed bill would autliorize the district court, upon a finding 
of probable merit, to at)point counsel in a manner similar to the system 
which we now administer for indigent defendants in criminal cases 
imder the Criminal Justice Act, so that the juror would have a sanction 
available in the event that he is threatened or fired from his employ- 
ment. Then there is a civil-penalty provision of $10,000 for each such 
violation, which would be enforced by the U.S. attorney. 

These provisions respond to a situation which we liave found very 
gravely threatens the independence of Federal juries and their repre- 
sentativeness. This results from the fact that no employee who has to 
come to court and worry about whether he has a job when he returns 
could possibly render fair and dispassionate jury service if he has to 
sit there without knowing whether he is going to go back to a job or 
not. We have found—and there are many instances which wc have 
introduced into the Senate record on the parallel bill. S. 2075—that 
employers sometimes threaten an employee with being fired if he goes 
to jury duty. The employee then has to come in and ask for an excuse, 
saying in effect, "I am threatened with being fired. It will work a 
catastrophe to me and my family if I have to serve as a juror." 

Now this situation certainly, we think, needs some legislative cor- 
rection, and tliis bill would T)rovide that tlie juror could be assured that 
liis employment rights would be protected. 

Mr. KASTT'-NMEIER. May I interrupt  
Mr. IMLAY. Yes. sir. 
Mr. KASTENMEIER fcontinuingl. To ask a philosophical question? 
If. really, the employment of the piT>spective juror is such a grave 

question, wiiy don't we linve as jurors those who are essentially unem- 
ployed—housewives and others who are not affected by the disability 
of employment? 

Mr. IMLAY. I tliink, Mr. Ciiairman. we had this system before 1968. 
Wo had the old keyman system, as tliey called it. What wc had for 
jurors were people who didn't have anything else to do, or who had 
enough funds so they didn't have to work. We frequently had volun- 
teers, and that was found by the Congress not to comply with the 
constitutional  

Mr. KASTENMEIER. It didn't really give us a cross section of citizens? 
Mr. IMLAY. Yes, that is right. We used to have a lot of elderly jurors 
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who were retired or not employed, and we would have other people 
who somehow or other didn't have to worry about a job, and these 
were the jurors being used by the courts of the United States at that 
lime. 

Now this bill would also, in section 4. add to title 28 a new definition 
of the basis for excuse from jury service. This definition of the term 
"undue hardship or extreme in convenience,"' which was used by the 
Jury Selection and Service Act as the criterion for the granting of 
excuses, would be redefined to include hardship or extreme inconven- 
ience to the prospective juror, as well as severe economic hardship to 
his employer resulting from the absence of a key employee at tlie time 
when he is summoned for jury service and where it is anticipated 
that such service will last more than 30 continuous days. 

Mr. KASTEXMEIER. I^t me interrupt one mere time in pursuance of 
the former question: Then one could make an adjustment to this sec- 
tion, that is to say, how liberal or how tightly controlled you want the 
excuse of employment to be exercised ? 

Mr. IMLAY. Yes. 
Mr. KASTEXMEIER. For example, if you really tliought that having 

employed people was disadvantageous for a number of reasons most 
peculiar to them and to their emploj'crs, you could excuse them more 
easily, I suppose, through tliis section or through how you write the 
language in this section than would otherwise be the case ? 

Mr. IMLAY. Yes. Well, this is a temporary excuse. I should bring 
out the fact that under this act there are permanent excuses, excuses 
that will completely remove your name from consideration, and there 
are temporary excuses, whereby you will have to serve later, or at 
least your name will come up again in the qualified jury wheel. If you 
have another excuse at that time you can make it, but this is in an 
area which we propose to handle via temporary excuses, and we have 
found that there are a lot of ranchers and farmers, for example, who 
during harvest season can't afford to give up the one assistant who is 
helping the farmer at the time that the harvest is coming in. Wo find 
that there are many employees whose presence is so critical, especially 
at certain times of the year, that if they had to leave at that time the 
farmer woud be be severely hurt, or the rancher. This provision would 
permit the court to consider hardship to the emplo3'er at a partic- 
ularly critical times during a year in ruling upon jury-excuse requests. 
Of course, this excuse would only be available where the service of 
the juror will last more than 30 continuous days. 

So it is the position of the Judicial Conference tliat these two basic 
reforms which would bo made in Federal jury administration- 
increased compensation and employment protection for jurors—are 
fully justified and urgently needed and would certainly help the 
morale of jurors. That is a difficult quality to describe, but it does exist. 
The morale of the jurors is most critical to their efi'ective performance. 

Mr. BUTLER. If the gentleman would yield here, Mr. Cluiirman  
Mr. KASTENMEIER. Yes. 
Mr. BUTLER. Does the Judicial Conference address itself to unneces- 

sarily prolonged trials as a morale factor of jurors ? 
Mr. IMLAY. Yes. 
Mr. BUTLER. It seems to me that would be awfully frustrating to 

come in and spend all that time on trials which a diligent judge could 
speed up. 
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What does the Judicial Conference say about this? 
Mr. IMLAT. Representative Butler, we are working on the problems 

of protracted cases. We have a handbook on protracted litigation that 
has been developed by the Judicial Conference to instruct the judges 
handling these cases on the most expeditious methods of working these 
things out, so that the time consumed can be reduced to the lowest 
common denominator. 

Also, we have been studying—and with a great deal of success, as I 
think is brought out in our statistics—the proper utilization of jurors. 
We have jury pools, and we work on a cheaper-by-the-dozen basis in 
jury selection. We bring in panels. The first ]udge in a particular dis- 
trict court, for example, will start his case at 9:30 in the morning, and 
he will pick his jury from the pool. Tlien the jurors left over from that 
court sitting will go to courtroom No. 2, and the second judge, say, will 
start his case at 10 o'clock and he will use the leftovers from the first. 
So that we have been able over the last 6 years, I think, very success- 
fully, to reduce the number of jurors who are left waiting around. That 
is a horrible experience, to sit in a juryroom and just wait for some- 
thing to happen. 

Mr. KASTKNMEIER. May I say, I am glad the gentleman raised the 
question, because while it is a different question, that is a question I 
hope to reach. For example, what is the average juror's complaint about 
jury service? It is probably the indeterminate waiting around. They 
are called, rush down to the courthouse and then are forced to sit 
around in rooms in what appears to be a total waste of their time. It 
isn't so much the length of any pven trial, although that may be a 
feature as the gentleman from Vir^nia has suggested, but just what 
appears to be a disregard for the utility of their time as a juror. They 
are not being used fully, they tend to be almost as long sitting around 
and just waiting for things to happen as to be called into actual partici- 
pation in the case; this, I would think, would be a morale factor as 
well. 

Mr. IMLAY. Yes, it certainly is. There is nothing more devastating 
than waiting hour after hour for something to happen and not being 
informed as to what might or will happen. 

The Chief Justice mentioned this in his yearend report as something 
that we are working on very actively; we are publisliing a box score 
now and every judge in our system—we have a jury utilization report— 
every judge m our system knows how he stands with respect to jury 
utilization. Now that we are in a goldfish bowl, the utilization factors 
have been vastly improved in the last 7 years. 

Mr. KASTEXMEIER. Probably what is needed is something like an 
American Federation of Federal Jurors, Local 1203, or something like 
that, to give some impetus to whatever the complaints may be. 

Mr. BUTLER. Mr. Chairman, please explain to the gentleman from 
Massachusetts that that suggestion was made in jest. 

Mr. DRINAN. Mr. Chairman, I think that is the most constructive 
thing to come out of the morning session. 

Mr. KASTEXMEIER. You may continue. 
Mr. IMLAY. Section 3 of H.R. 12389 would amend 28 U.S.C. 1865(b) 

to clarify a matter respecting the (lualifications for Federal jury serv- 
ice. This section presently provides that a citizen cx)nvicted of a cruni- 
nal offense punishable by imprisonment for more than 1 year shall not 
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be qualified as a juror unless his civil rights have been restored by 
"pardon or amnesty." 

The use of these terms "pardon" and "amnesty" is very confusinjr, 
since neither a Presidential pardon nor amnesty has the actual effect 
of restoring civil rights. Furthermore, a Presidential pardon has been 
held by the seventh circuit, in a case decided last year, not to remove 
the liability to disbarment. Amnesty is the forebearance of prosecu- 
tion, so it doesn't restore any civil rights. What does restore civil rights 
are various statutes which by legislative enactment provide that a per- 
son who has no criminal record and who otherwise establishes a history 
of good behavior can have his rights restored by further administra- 
tive or judicial action. 

Now there are numerous such State statutes, and here in our Federal 
system we have such statutes as the Youth Corrections Act, which pro- 
vides for setting aside a criminal conviction after successful rehabilita- 
tion. This statute could be construed as restoring civil rights for Hie 
purpose of jury service. Our objective liere is to take out two mean- 
ingless words and leave the rest of the statutory language to reach 
those situations where, by virtue of statute, a person has had his rights 
restored. 

Mr. BUTLER. Mr. Chairman, may I inquire ? 
Mr, KASTENMEIER. The gentleman from Virginia. 
Mr. BUTLER. The meaningless words you are going to take out are 

"pardon" or "amnesty"? 
Mr. IMI^Y. That is correct. 
Mr. BUTLER. So you would have it read that he has been convicted of 

a crime punishable by imprisonment and so forth. How would it read ? 
"The civil rights have been restored" is that right, or have not been 
restored, period ? 

Mr. IMLAY, It would read that a juror shall be deemed qualified 
unless he has been convicted of a crime punishable by imprisonment 
for more than 1 year and his civil riglits have not been restored. 

Mr, BUTLER. If his civil rights have not been restored? 
Mr, IMLAY. That is right. 
Mr. BUTLER. But you are saying by striking the word pardon we are 

saying his civil rights may be restored by tlie Youth Corrections Act 
or by the other  

Mr, IMLAY. That is right, or by State statute. 
Mr, BUTLER. Or by State? 
Mr. IMLAY. There are many State statutes which provide- 
Mr, BUTLER. Which have a similar provision that, in effect, the 

record is expunged ? 
Mr, IMLAY. That is right, 
Mr. BUTLER. But does the Youth Corrections Act—and I am asking 

this for information—specifically restore civil rights ? Is that what it 
says? 

Mr, IMLAY. Wh&t the Youth Corrections Act at section 5021 of title 
18 says is, that a conviction will be set aside if the youth passes through 
a period of successful probation or undergoes treatment at a youtli 
detention center, and if the court or the U.S. Parole Commission dis- 
charges him prior to the expiration of the maximum sentence or period 
of probation imposed, he gets a certificate which says that his convic- 
tion has been set aside. At least for Federal purposes, it has been held 
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that this will restore him to the situation of a person who has never 
been convicted, for certain purposes. 

Mr. BUTLER. IS it your view that under that state of facts that youth, 
that now mature youth, is not eligible for jury service ? 

Mr. IMLAY. NO; I would say that he is eligible. 
Mr. BUTLER. SO this is really for clarification only; is that correct ? 
Mr. IMLAY. Yes, sir. 
Mr. KASTEXMEIER. If the gentleman would yield, is it correct then 

to say that what you are doing is simplifying, you are saying without 
resort to such terms as amnesty, et cetera, either your civil rights are 
restored or they are not? There are only those two classes, and you 
use no other modifying words? You go to the basis of statute in each 
case, whether it is for State or Federal purposes ? 

Mr. IMLAY. That is correct, Mr. Chairman. 
Mr. KASTENMEIER. And rather than to use, really, what are obsoles- 

cent words or terms for these purposes, because you either have your 
civil rights restored, in which case you are susceptible to jury duty, or 
you are not, and you would not then qualify ? 

Mr. BUTLER. 1 am trying to figure out what is the problem we are 
trying to solve here. Are we losing an opportunity to get a whole lot 
of jurors by this limitation in the statute ? 

Mr. IMLAY. XO. 
Mr. BUTLER. Do you think the quality of the jury is going to be im- 

proved if we can get these reforms on the juror? 
Mr. IMLAY. Certainly there will be an ambiguity cleared up. We 

get our names from voter lists. Somebody has determined in the State 
system that this person qualifies to be a voter, so, therefore, we start 
oflF with the notion that at least the State has deemed him a qualified 
voter. 

What we are trying to do is to take out of the statute two terms that 
are just meaningless, and which give us problems because the juror 
doesn't understand them. I think that what we will have as jurors 
insofar as those persons who have been convicted, are those who have 
undergone a period of rehabilitation, and successful rehabilitation, and 
who have l)ecome thus qualified, either by State or Federal law, to 
resume their access to civil rights. That is all we will have, and I don't 
think there is any risk in that. I don't think we run the risk of getting 
a dangerous person on a jury. 

Mr. BUTLER. NO, I am not concerned about that. Well, I guess it is 
nice to clean up the statutes every now and then. I guess that is what 
you are doing; but now what about this thing, the eiirlier criteria, the 
voter list, is that statutory? That is where you get that from? 

Mr. IMLAY. Yes; it is statutory. We get our lists of jurors either 
from the lists of registered voters—that is the most frequent tech- 
nique—or from the list of actual voters. 

Mr. BUTLER. I understand that. Is that procedure blessed by statute 
or by practice ? 

Mr. IMLAY. By statute. 
Mr. BUTLER. So why do we have this section at all if the prohibition 

is that you can't vote if you have been a convicted felon in most 
States? Of course, T realize the chairninn wants to change that, but if 
that is the existing law, why do we need this section at all ? 
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Mr, IMLAT. One of the reasons is this, that we refill these jury 
wheels every 4 years, and it might be that someone will be convicted 
1 year and his name might already be in the list of qualified jurors, 
so that we have to question him at the time we send out our jury ques- 
tionnaires as to whether he has been convicted or has a charge pending 
against him, because he might have been convicted after he qualified to 
be a voter on the voter list. 

Mr. KASTENMEIER. The Chair will announce that there is a vote on 
and we will need to repair to the House floor to vote. 

Accordingly, Mr. Imlay, we will recess for approximately 10 min- 
utes and then resume. 

But it does occur to me to say that if one wanted to avoid jury 
service, someone ought not register to vote. 

Mr. BUTLER. Yes, I wonder, while we are at it, that is not a very 
good criterion, but I guess that is what we are stuck with. 

Mr. KASTENMEIER. The best we have. 
Mr. BUTLER. I guess back in the days when we had the poll tax, 

that really was one of the reasons we had such a limited panel in some 
areas of the country. It never occurred to me that was what the prob- 
lem was. 

Mr. KASTEXMEIER. Accordingly, the committee will stand in recess 
at this time. 

[Brief recess.] 
Mr. KASTENMEIER. The committee will reconvene. 
I hope other members will be joining us shortly. 
Would you conclude your summary, Mr. Imlav, with respect to 

H.R. 12389? 
Mr. TMLAY. Yes, Mr. Chairman. 
Mr. Chairman, the then Judge Harold R. Tyler, Jr., later Deputy 

Attorney General, prepared a report on this subject of deleting the 
words pardon or amnesty for the Jury Committee of the Judicial Con- 
ference, and he explained that the primary intention here, or one im- 
portant purpo.se at least, is to make this Federal law compatible with 
the law of about one-fourth of the .50 States which do have statutes 
effectively recognizing the expungement, or annulment, of various 
criminal convictions, so that one purpose is to conform the Federal 
law to make it compatible with the State law. 

Another purpose is to delete ambiguous words for the benefit of 
jurors who have to read this laneruaffe and make judcrments bnsed on 
these materials. This language that appears in the statute wp have to 
carry over intx) the jury qualification form thnt the juror receives, and 
he often has difficulty, as we do, in understanding the meaning of these 
words. 

At this time, Mr. Chairman. T would like to introduce Judge Tyler's 
report on this subject into the record, if T may. 

Mr. KASTENSfErER. Without objection, thnt renort will be received 
and made part of the record. [See Appendix 2(a) at p. 169.1 

Mr. IMLAT. Section 4 of the bill would conform the act to take care 
of certain problems in the automation of the jurv selection process. 
Jurors in most districts now are screened nnd selected bv data com- 
puters located mainlv in computer centers operated by the General 
Services Administration. This procedure has greatly simplified the 
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task of picking eligible jurors, and at the same time the data com- 
puters print out summonses, address questionnaires, and do all of 
the clerical jobs that formerly took hundreds of manhours for clerks 
to do. We wanted to make sure that one term which appears in 28 
U.S.C. 1869, is clarified to conform to present administrative policy. 
The act now requires that there be public drawings of names. Now, 
obviously, the public drawing which is done now, increasingly takes 
place in these computer centers operated by GSA. We are asking 
the committee to clarify the term publicly draw so as to permit the 
drawing to be in the computer centers following a proper public 
announcement of the same, rather than in the courthouse itself. 

Another provision in this section would define the term jury sum- 
mons in such a manner as to permit the data computers to prmt out 
the names of the clerks and to print a facsimile seal of the court on 
each Fuch summons. This saves hundreds of manhours of clerk time 
in signing these jury summoneses, and our position is that this is 
presently a legal procedure. This amendment would just recognize 
existing law, we feel, on the subject and allow the summons to be 
printed out by computer. 

Now section 7 of the bill would extend to all Federal jurors who 
might be personally injured, incident to their jury service, the same 
financial benefits which are presently enjoyed by Federal employees 
injured in the scope of their employment while performing jury 
service. 

The Federal Employees' Compensation Act was extended in 1974, 
to cover Government employees during the period when they have to 
serve on jury duty. We think it is only fair that all jurors who are 
fulfilling the obligation imposed upon them by law, should be en- 
titled to the same compensation in the event of personal injury which 
would be available to Federal employees under similar circumstances. 

At present the only remedy a juror has who is injured while doing 
JU17 service, is to file a claim under the Federal Tort Claims Ac^ 
which gives him a diificult burden of proof in showing that there is 
negligence on the part of an agent of the Government. This would 
relieve him from that heavy burden and. if he is injured while on a 
bus going to view a scene, as jurors sometimes do, or falls over a bench, 
or something of that sort while in the juryroom, or is otherwise 
injured as a proximate result of performing jury duty, he would be 
able to make a claim under the Federal Employees' Compensation 
Act. 

We are aware of very, very few of these situations having arisen. 
I think that a few of them have become dramatized because of the 
fact that jurors are in the public eye. We think that this would 
involve certainly no more than 200 claims a year, and the usual cost 
we estimate somewhere in the vicinity of $100 per occurrence. These 
would not be anywhere near the serious occupation-related claims that 
arise under the Federal Employees Compensation Act generally, and 
we have introduced some material on this subject, at page 86 of the 
hearings, before the Senate Judiciary Committee on the parallel bills. 

Section 2 of this bill contains a measure recently approved by the 
Judicial Conference to alter the means by which prospective jurors 
may obtain an excuse on account of the distance between their homes 
and the courthouse, when it would result in a hardship to them in the 
requisite travel to perform jury service. 
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At the present time, anybody who lives beyond x number of miles 
from the courthouse depending upon what the particular district court 
plan provides, when he is sent a questionnaire for jury service, can 
make a claim to be excused because of the distance from his home to 
the court center. This has worked certain difficulties. For one thing, 
the fifth circuit judicial council has disallowed its district courts from 
applying this distance or mileage excuse because it feels that it would 
askew the racial and demographic balances of the juries. In certain 
areas a person who lives some distance from the court in wintertime 
has a different problem than if it were summertime, and the distance 
from the court center is a variable. Wc think that this type of excuse 
should be converted from a permanent excuse to a temporary excuse 
for which the juror can apply on an individual basis when he receives 
the summons. Some people have different problems from others in 
this respect. There are different forms of transportation problems all 
over the country, and this sort of excuse claim should be adjudged 
on an individual basis rather than being made available wholesale to 
all residents beyond a given distance from the place of holding court. 

T would like "to turn quickly to H.R. 12394. 
Mr. KASTENMEIER. Before you do, Mr. Imlay, may I ask a question 

or two about the bill you have been discussing? 
Mr. IMLAT. Certainly. 
Mr. KASTENJfErER. I would think that for some of the reasons given 

in connection with increasing the mileage allowance, namely an energy 
crunch and the highly escalating cost of mileage, and the like, that 
the long distance mileage excuse would be more valid today than in 
former times. Why is that not the case? 

Mr. IMLAT. Right now it is certainly the case because we aren't 
giving these people enough transportation money to actually offset 
the transportation costs to come to court, and I think the excuse is 
being granted very liberally for this reason. Therefore, you are get- 
ting jury selection basically confined to the courthouse area, rather 
than including the outer environs of the judicial district where you 
may find pockets of minorities and other people who are being effec- 
tively disenfranchised from jury duty. 

Mr. KARTENMKIKR. You say disenfranchised, but that is an election 
they make, is it not? 

Mr. IMLAT. Yes, it is, but sometimes based on the fact that they 
can't buy a railroad ticket or an airline ticket, or driving  

Mr. KASTENMEIER. What you are saying then is the dollar mathe- 
matical equation is going to go up even more drastically because 
people who asserted a mileage excuse and who were excused and whose 
expenses would be more substantial than average are put back into 
the system now. The Government would be paying them additional 
amounts as provided elsewhere in the section from 10 cents to per- 
haps 17 or 20 cents or something like that. Therefore, I think the cost 
for the administration of justice in connection with this bill is going 
to go up because we are building a lot of extra costs into it. 

I am not suggesting that it is wrong to do so, but I think we have 
to recognize that we are not merely increasing, doubling perhaps, the 
cost to the Government as far as jury service; we may be tripling it, 
because of a number of factors you are building in by virtue of such 
provisions as this. 
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Mr. IMLAY. Mr, Chairman, I am confident that the mileage excuse 
still will be given by the courts. It will be given to the elderly who 
have difficulty in traveling. It will be given on an individual basis to 
those who don't have an adequate method of transportation, who don't 
have an automobile, people who live in snowbelts during the winter- 
time, and other people like that. However, I think that this would 
enable people to serve who presently would have great difficulty in 
serving. 

Mr. KASTENMEIER. One other question, and that is on Federal Em- 
ployees' Compensation Act coverage. 

I don't know whetlier the Senate had any difficulty with this, but 
my guess is that we might in the House, partly because there is still 
some notion tliat jury service is essentially a citizen's duty and to the 
extent that we go that far in institutionalizing it we might have, as I 
say, some problems. 

Under the 1974 extension to Federal employees who are engaged in 
jury service, have there been any number of claims? Is there any ex- 
perience of claims under the Compensation Act? 

Mr. IMLUVY. We have lieard of none, Mr. Chairman. 
Mr. KASTENMEIER. Why do you think then that there migiht be 200 

claims a year? 
Mr. IMLAY. I think that is a very high estimate. We said no more 

than 200 at the outside. Frankly, I think it will be more like a dozen. 
We have heard of only very few of these cases. When they arise, the 
jurors write their Congressmen and then we hear about the gross in- 
justice of having a person who is being held, kept in virtual confine- 
ment, and who is injured Ix^ing treated on a very diff'erent basis from 
tlie Government employee and who, if he wants to claim reimburse- 
ment for expenses incident to his injury, has to prove that some Gov- 
ernment agent was responsible for his injury. 

Mr. KASTENMEIER. Without any need to be precise, but for the record, 
could you let us know what sort of injuries jurors might sustain? [See 
Appendix 2(b) at p. 178.] 

You mentioned being on a bus to view a scene and then being injured 
while on that bus. 

Mr. IMLAY. Yes. 
Mr. KASI-ENMEIER. Are there any other cases? Because, normally, it 

would appear that jury service ought not entail any real hazard to a 
juror. 

Mr. IMLAY. One of the cases that was most graphic, because it be- 
caino sort of a cause celebre, involved a juror who tripped over a hat- 
rack in a juryroom and who had severe bone injuries, and that juror 
had to be told that his only remedy was to prove that somebody was 
negligent in maintaining the hatrack, because his only remedy was 
under the Federal Tort Claims Act. 

Mr. KASTENMEIER. DO you happen to know whether he did assert 
sucli a claim and with success ? 

Mr. IMLAY. I know in his behalf we contacted the Department of 
r^abor and we thought thei-e was enough breadth in the Federal Em- 
ployees' Compensation Act perhaps to at least justify a claim. We were 
told that, while they recognized certain persons who aren't Govern- 
ment employees, such as Gray Ladies in hospitals, as being within their 
responsibility, tlie Labor Department will not recognize jurors for 
purposes of these claims. 
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Mr. KASTENSiEren. Conceptually, of course, what this might include, 
I think, might be a question. P'or example, let's say you have a difficult 
case, a lurid crime, a juror later complains of headaches, sleepless 
nights, et cetera, presumably arising out of that. Do you think that 
would give rise to a valid claim for compensation ? 

Mr. IMI^VY. I would certainly hope that it wouldn't. There might be 
problems with the whole area of the Federal Employees' Compensation 
Act. As a matter of fact, Mr. Burchill here computed that the claims 
in the national administration of this act result in an average recovery 
of $2,495 per occurrence and that the sum of $477 million was paid out 
under this act in 1 yeai'. 

Mr. KASTENMEIER. I am sorry, \^^^at was the sum per occurrence ? 
Mr. IMIUVY. Two thousand four hundred ninety-five dollars. 
Mr. KASTENMEIER. I say that because earlier you said 200 claims a 

year, $100 per occurrence. 
Mr. IMLAY. That is what we estimate would be involved with jurors. 
Mr. KASTENMEIER. I don't understand why there would be so much 

disparity. 
Mr. IMLAY. What we did was, we took the number of national claims 

under this act made by Federal employees and divided the amount of 
money paid out under the act by the Department of Labor, and that 
gave us a figure of $2,495 per occurrence. This is based on Department 
of I/abor statistics. We anticipate that the problem with jurors would 
be de minimis in relation to the overall compensation of Federal em- 
ployees for injuries. It wouldn't involve great expenditures of money. 
There are only a few cases, we are assured. 

If there are problems in these cases where people make claims for 
subjective ailments of various kinds, mental problems and so forth, 
we submit that maybe they should be addressed systemwide, but we 
don't think that this is a reason for keeping jurors from receivinsr the 
financial protection of this act in those rare cases where they require it. 

Remember, that jurors can be kept 18 months on a grand jury, and 
it is possible in a special grand jury to keep them up to 3o months, o 
years. Now are you going to deny to a juror who is injured during the 
course of that long period of Government service the same benefits that 
would be given to short-term Government employees? We think that 
it is only equitable to include jurors within the same coverage. 

Mr. KASTENMEIER. Thank you. You may continue with your presen- 
tation, Mr. Imlay. 

Mr. IMLAT. H.R. 12394 was introduced at the request of the Judicial 
Conference, and it is intended to provide increased efficiency in the 
transportation of criminal defendants between judicial districts for the 
purpose of facing criminal charges. 

Now, what happens now is that if you want to move a prisoner from 
one place to another, he has to go with a marshal, and despite the fact 
that he might be a bailable prisoner, a good bail risk, and he is already 
on bail at the place of arrest, he has to be shackled and carried by a 
deputy U.S. marshal who doesn't go directly to the place of delivery 
very frequently, but who shunts him from pillar to post and finally 
delivers him back to the district where he belongs. We strongly sug- 
gest that it would be a far better alternative to this procedure if the 
Marshall's Service could give him a ticket and put him on an airplane, 
rather than to incur the much greater expense of having a marshal 
personally accompany every prisoner. 
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We have even had the phenomenon of persons who have been 
charged with traffic offenses in Federal enclaves being delivered in 
shackles bj- marshals back to a court to answer traffic charges, and pick- 
ing-the-daisies-type of charges, and there are other defendants who 
are obviously capable of safely delivering themselves. 

This procedure, we believe would save a great deal of money. The 
Marshal's Service is strongly for it, and we think it would greatly 
enhance our ability to conform to the very rigid and sometimes onerous 
time limitations of the Speedy Trial Act which recjuire that we hold an 
arraignment within 10 days after an indictment is returned or an in- 
formation is filed. 

Mr. KASTENMEIER. Could you restate what it provides for, in simple 
terms, that is to say, it permits such a transportation of defendants? 
It does not require ? 

Mr. IMLAY. That is correct 
Mr. KASTENMEIER. And in the discretion of whom, the U.S. Marshal 

Service? 
Mr. IMLAY. A court of the United States in releasing a person to 

another district could so order where, in its discretion, it feels that 
such a procedure would be appropriate. 

Mr. KASTENMEIER. Who advises the court on that point ? 
Mr. IMLAY. The U.S. attorney could advise the court, or the proba- 

tion service, in some instances, could advise the court, and the court 
would then direct the marshal to furnish the defendant with an amount 
of money not to exceed the amount authorized as a per diem allowance 
for travel under title 5 of the Code. 

Previously we have actually sought this sort of relief administra- 
tively, and the Marshals' Service feels that its appropriation for the 
transportation of prisoners will not presently allow it to do this. 

We have been very successful in allowing prisoners to deliver them- 
selves to penitentiaries. We have done this administratively. A court 
can allow a prisoner to deliver himself to a penitentiary, and we found 
tluit it has saved the Marshals' Service a great amount of money. The 
-Marshals' Service is very enthusiastic about it. So are we. It would 
apply to the original stage of a criminal proceeding where a person is 
arrested in one district and is required to appear in another one. 

Mr. KASTENMEIER. In this case, the court may not now so authorize 
transportation of the defendant ? 

Mr. IMLAY. No, because there are no authorized funds available to 
the ilarshals' Service to comply with such a court order. There is no 
basis for appropriating moneys right now for this purpose. 

Mr. KASTENMEIER. What options then would the court have? Could 
a court order a person delivered in the custody of a marshal, shackled? 

Mr. IMLAY. Yes. 
Mr. KASTENMEIER. A court could order a prisoner delivered in the 

custodv of a marshal unshackled ? 
Mr. IMLAY. NO, it can't. 
Mr. KASTENMEIER. It cannot ? 
Mr. IMLAY. NO. Internal procedures of this kind are subject to 

administrative discretion, and the Marshal's Service requires that all 
persons being transported in their custody must be shackled for secu- 
rity reasons. 
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Now there is one thing that a court can do: It can release the person 
on bail, and require as a condition of his bail, that he appear in another 
district. This procedure is fine, but it is only available as a practical 
matter for those persons who have money to buy their transportation, 
which few criminal defendants have, anil then it works fine, but only 
in that minority of cases where the defendant has sufficient personal 
fimds for this purpose. 

Mr. KASTENMEIER. Let me ask you this then: The court will then 
have the discretion of ordering a prisoner transported in the custody 
of a marshal or on his own recognizance or  

Mr. IMLAY. Or order the marshal to pay for his transportation. 
Mr. KASTENMEIER. Or order the marshal to pay for his 

transportation. 
Now as a matter of procedure, if accompanied by a mai-shal, as a 

matter of executive procedure, the marshal will require the prisoner 
to be shackled under all circumstances in the Federal system? 

Mr. IMLAT. That is my understanding, Mr, Chairman. 
Mr. KASTENMEIER. Thank you. 
Mr. IMLAY. H.R. 3327 relates to the resignation of Federal judges. 
Now the Judicial Conference at its latest session has cndoi-sod this 

bill, which would amend section 371(a) of title 28 to provide that a 
judge of the United States may resign on salary upon attaining the 
age of 65, and completing 15 years of judicial service, and also allow 
him to do so on attaining the age of 70 and completing 10 years of 
service—the present law. 

Let me just (ixplain briefly. 
A judge can presently retire by assuming senior status at age 65 

with 15 years' service, and he may then continue to tr>- cases and to do 
the judicial business of his court. A replacement for him will be made 
through the appointment of a new active judge, but the retired judge, 
known as a senior judge, can go ahead and continue to perform judicial 
duties because he still holds office as a judge of the United States. 

There are some judges, however, at age 65 with 15 years' service, 
which is a considerable period of judicial service considering the age 
at which a judge is normally appointed, who do not choose to continue 
to work as a judge, but who would nevertheless have to retain the office 
at the present time, in order to be entitled to a continued salary at that 
age. 

This bill would give the judge the option of resigning with 15 years' 
service and being entitled to receive the salary, which he was receiving 
on the day that he resigned, for the rest of his life, very much as he 
can do now at age 70 with 10 years' service. 

This would bring the resigned judge into conformity with the sys- 
tem we now have for the retired senior judge, and there doesn't seem 
to be any valid reason in our estimation for forcing a judge at age 65 
with 15 years' service to retain the office, because at that age he is now 
entitled to work full time, part time, or just go fishing and not do any 
work. The obligation to work as a judge ends at age 65 with 15 years' 
service and there is presently entitlement to assume senior status at 
that time with the continued right to the judicial salary for life. This 
bill would let him resign rather than staying on as a senior judge hold- 
ing the office. So the benefit of this bill for the judge is that he could 
then take another position. 
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We now, of course, have an Attorney General who is an ex-jud^e. 
The new Director of the FBI is a former Federal judge. This bill 
would allow a judge at age 65 with 15 years' service to assume another 
position in public life, or to practice law if that is what he wants to do, 
and still to receive the judicial salary that he was receiving on the day 
of his resignation. 

We think that this provision would not be used very frequently be- 
cause most judges, we find, continue with their judicial work long after 
any obligation to work has ceased. The vast majority of our senior 
judges continue to work full time or on a virtually full-time basis. 
Several such judges are now serving as chairmen of Judicial Confer- 
ence committees, for example. But for the judge who wants to leave 
the system, we think that he should be allowed to resign at the same 
age as the senior judge can retire while retaining his office. 

Mr. KASTENMEIEK. Have you computed the cost for this retirement 
system ? 

Mr. IMLAY. Mr. Chairman, we have not. We will supply that for the 
record, if we may. We will supply an exhibit on that subject, if we 
may. [See Appendix 2(c) at p. 209.] 

We don't really think there will be any additional cost because the 
judges who retire will not receive as high a salary as if they had taken 
senior status, since they will not be entitled to the future periodic 
increases in their salai-y which active and senior judges receive. 

Mr. KASTEXMEIER. Counsel suggests that the cost may be the ap- 
pointment of a new judge. 

Mr. IMLAY. A new judge will be appointed in either situation. 
Whether a judge goes into senior status or resigns, a vacancy is created 
for a new active ]udge, so this bill won't make any difference in that 
respect. A judge would be appointed to replace him in either event. We 
don't see that there will be a cost factor to this bill. There might even 
be a money saving. Instead of just doing nothing but continuing to 
liold the office, the judge who wants out of the system at age 65 with 
15 years' service, could now get out at the price of having his salary 
frozen. 

On the subject of witness' fees, we certainly support the position 
of the Department of Justice in equating the fees and travel allow- 
ances of witnesses to the same scale that would obtain for jurors. The 
fees and travel of witnesses and jurors have been traditionally kept 
in parity. We would support the maintenance of that parity through 
the Department of Justice's suggestion. 

There are two minor suggestions we would make in the witness fee 
bill which has been designed by the Department of Justice and the 
concept of which has been approved by the Judicial Conference. W^e 
would amend it to extend its coverage to our new district court for 
the Northern Marianas Islands, which has recently become our 95th 
district court, and we would also address a technicality as to the 
taxation as costs of certain witness travel expenses. This would ex- 
pressly allow the travel costs of witnesses to be taxed as costs by the 
courts, which is a matter not addressed by existing law. In our formal 
statement we have outlined the reasons that we believe this provision 
should be made. 

As far as H.R. 8492 is concerned, providing for flexibility in the 
setting of fees chargeable by U.S. marshals. This bill has not been 



125 

before the Judicial Conference, and while we cannot foresee any 
paiticiilar problems arising from this proposal, since it has not been 
studied by the Conference we cannot address this issue further. 

Mr. KASTENMEIER. I understand. That covers the legislation. 
I should also ask you, as I asked Mr. Calamaro, about several other 

so-called housekeepmg measures. Next week we will go into house- 
keeping matters with respect to district courts, with respect to the 
holding of court, places for sitting of the courts, possible district 
court lines, and the possible creation of one or more new district 
courts. 

T assume that you will be prepared to make appropriate and de- 
tailed comments on tliese requests for those pieces of legislation. 

Mr. IMLAY. Yes. I have with me today, Mr. William Weller, Chief of 
our Ijegislative Analysis Office. I am sure that Mr. Weller is well aware 
of this, and will make appropriate preparations for any positions that 
we have. We do have a Judicial Conference policy on establishing new 
places of holding court, and I am sure in preparation for the hearing 
we would be glad to submit it to counsel. 

Mr. KASTENMEIER. We will be pleased to have that. Just for guid- 
ance, we are mindful that the places being authorized for the sitting of 
district courts has been, over the years, in the process of mushrooming, 
increasing, and it may be desirable to provide some mechanism for dis- 
continuance of such authorization. On the other hand, maybe it isn't 
neccs.sary to so do, but that is a possibility we would like to consider. 

Mr. TMLAY. Yes. 
Mr. KASTENMEIER. Mr. Imlay, I don't know that you mentioned any- 

thinir with respect to H.R. 11272, the transfer bill. 
Mr. IMLAY. Yes. 
Mr. KASTENMEIER. Are you familiar with that so-called transfer bill ? 
Mr. IMLAY. Yes. My understanding of the matter is that Judge 

Gignoux of the district of Maine as Chairman of the Federal Jurisdic- 
tion Subcommittee of the Judicial Conference will submit a written 
letter explaining the position of the Judicial Conference on this, if that 
would be permissible. 

Mr. KASTENMEIER. And we will be pleased to receive that letter and 
make it part of the record, and as you state, that will express the posi- 
tion of the Judicial Conference on this matter. 

Mr. IMLAY. Yes. The Judicial Conference has in fact approved H.R. 
11276 as it stands at its most recent session, but Judge Gignoux's sub- 
mis=ion will explain in detail, if that is permissible. 

[The information follows:] 
U.S. DISTRICT COURT. 

Portland. Maine, November 3,1978. 
Re H.n. 11276. 
Hon. ROBERT W. KASTENMEIER. 
Chairman, SuTtcommittee on Courts. Civil Lihertieg. and the Adminigtratinn of 

Justice, Committee on the Judiciary, ITouge of Representativcg, Washington, 
n.c. 

DEAR CONORESRMAN KASTENMEITB: I understand that you have requested my 
views, as Chairman of the Subcommittee on Federal .Tnrisdiction of the Commit- 
tee on Court Administration of the United States Judicial Conference, on H.R. 
n27«. 95th Consr.. 2d Sess.. a bill introduced by you on March 3. 1»7S to provide 
that the courts of npneals and the district courts of the United States may trans- 
fer ennet imnroperlv filed in those courts. I am pleased to respond. 

n.R. 11276 is splendid. Insofar as it would permit transfers between enur*s of 
appeals and district courts. The problems which the bill addresses is not limited, 

35-551   O - 19 - i 
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however, to transfers between district courts and courts of appeals. For example, 
there have been instances in which cases have l>een filed in a district court whidi 
were within the exclusive jurisdiction of the Customs Court, and vice versa. 
Similarly, I understand that there have been cases filed In the courts of appeals 
which were within the exclusive jurisdiction of the Temporary Emergency Court 
of Appeals. Accordingly, we suggest that H.R. 11276 be broadened to permit 
transfer between any two federal courts of any case which is not properly filed 
in the first court. This proposal is in accord with the March 1978 JucUcial Con- 
ference recommendation "that provision be made by statute for the transfer of a 
case from one federal court to another in the event the case was not properly 
filed In the first court." 

At its June 1978 meeting, the Subcommittee on Federal Jurisdiction considered 
the problem of draftsmanship of such legislation and of Its placement in the 
Judicial Code. As for draftsmanship, we suggest the following: 

§—.   TRANSFER  TO  CURE  DEFECT  OF  JURISDICTION 

If a case is filed in a court of the United States but is within the exclusive 
jurisdiction of any other court of the United States, the court in which It is 
filed shall. If It be in the interest of justice, transfer such case to the court having 
exclusive jurisdiction thereof, where the case shall proceed as if It had been filed 
In that court on the date it was originally filed. 

This language is patterned on the proposed new section 1327(c) of Title 28 
In the American Law Institute Study of the Division of Jurisdiction Between 
State and Federal Courts (1969). It also closely parallels 28 U.S.C. f 1406(c) and 
28 U.S.C. § 1506 (Transfers between the Court of Claims and the District Courts). 
Tou will note that the proposed section does not treat of venue, as venue would 
appear to be adequately taken care of by other existing Code provisions. See 
28 U.S.C. § 1406(a). 

With respect to Code placement, because Part IV of Title 28 (Jurisdiction and 
Venue) presently has separate chapters for each court, we suggest adding a new 
section 1612 in a new chapter 98, which would be entitled "General Provisions." 

If you have any questions, or if I can be of further assistance, please do not 
hesitate to call upon me. 

Sincerely yours, 
EDWABD T. OIOKOUX, 

V.8. District Judge. 

Mr. KASTENMEIER. Are you familiar with whether or not that con- 
curs with the additional comments of Judge Leventhal? [See Appen- 
dix .5(d) at 372-390.] 

Mr. IMLAY. Maybe Mr. Weller knows Judge Leventhal's position 
better than I do. 

Mr. KASTENMEIER. Which, as I understand it, goes to also authoriz- 
ing transfers between circuits, and districts, and other courts. 

Mr. WELLER. That is correct. 
Mr. KASTENMEIER. It broadens it somewhat is my understanding. 
Mr. WELLER. At the time the Judicial Conference had approved the 

bill in March, when it was before them for consideration, that objec- 
tive was clearly understood. There were questions raised at that time 
about the language in the bill achieving those objectives, and the Con- 
ference's approval was premised upon the understanding that further 
dialog with this subcommittee would be necessary to clarify what the 
objectives would be and what language was necessary. Judge Gignoux's 
letter will be covering that. 

Mr. KASTENMEIER. Thank you. 
That concludes my question. 
Mr. Remington or Mr. Mooney, are there questions of the witness ? 
Mr. MooNEY. No questions. 
Mr. REMINGTON. NO questions. 
Mr. KASTENMEIBR. If not, we are very indebted to you for youi- 

necessarily long appearance. I feel there are scores of questions and 
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implications that can be drawn from what we had hoped would be 
merely simple housekeeping le^slation. Nonetheless, we will have to 
be prepared for any eventuality in terms of discussion with our 
colleagues in full committee and the House. Undoubtedly some aspects 
of the several pieces of legislation before us will have to be further 
addressed with you. We will probably do so informally or by letter, 
but I suspect before these become law, that that will be the case. 

Thank you very much for your appearance this morning. 
Mr. IMLAT. Thank vou, Mr. Chairman. 
Mr. KASTENMEIER. The committee stands adjourned. 
[Whereupon, at 12:15 p.m., the subcommittee was adjourned.] 



128 

ADDITIONAL STATEMENTS AND VIEWS 

JAMES C. GORMAN, M.C. 

Mr. Chairman, H.R. 3327, which I have Introduced In the 

House of Representatives, deserves the attention and approval 

of the Judiciary Subcommittee on Courts, Civil Liberties, 

and the Administration of Justice. H.R. 3327 would amend 

Title 28 of the U.S. Code to permit the resignation with 

the right to continue receiving pay to certain Federal judges 

at age sixty-five who have completed fifteen years of Judicial 

service. Thus, H.R. 3327 would conform the age and service 

criteria for federal bench judges who elect to "resign on 

salary" or accept "senior status retirement." 

Existing law mandates that a Justice or judge may elect 

to "resign on salary" only at age 70 with a minimum of 10 full 

years of service.  Upon leaving the bench he is entitled to 

an annual salary, for the rest of his life, equal to the rate 

of compensation he was earning on the date of his resignation. 

The yearly compensation is frozen at the rate in effect on 

the date of termination.  As an alternative a justice or 

judge may elect to "retire" from regular active service and 

assume "senior status", either at age 70 with 10 full years 

of service or at age 65 with 15 years of service.  He is then 

entitled to an annual salary equal to that drawn before 

electing senior status.  Unlike the justice or Judge who has 

"resigned on salary", the judge who "retires" is entitled to 

all future Increases in salary approved by Congress until he 

dies.  Election of "retirement with senior status" lollies that 
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the Justice or judge Is required to render service to the 

Federal bench vhen requested to do so.  Thus "senior status" 

retirement Imposes no diminution In authority of office. 

Mr. Chairman, H.R. 3327 would enable a federal Judge to 

resign when he is eligible for retirement by conforming the age 

and service requirements for either option.  The present policy 

prevents federal Judges under age 70 from resigning with 

resignation benefits and does not give full recognition to the 

Increasing number of Judges who are appointed to the federal 

bench at a relatively young age.  Liberalization of the current 

law would allow these younger Judges the option of resignation 

or retirement with senior status at an earlier age.  Should a 

Judge elect to resign he could then go on to pursue other fields 

of endeavor.  The other choice, election of retirement with 

senior status, would leave a vacancy on.the court that could be 

filled by a new active service Judge. 

When a-.Judge elects senior status he or she may continue 

to perform Judicial duties and help alleviate existing court 

backlogs, as he Is willing and able to undertake.  Thus, In 

this case the word retirement does not have its usual meaning 

for the "retired" Judge means a bonus of Increased manpower 

to the court that can help alleviate existing backlogs and 

avoid further crowding of the Judicial calendar.  Both the 

retired Judge and his newly appointed successor can be 

employed in the disposing of the business of the court, where 
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previously only one could be so employed. 

As Supreme Court Justice Warren E. Burger wrote to the 

former Chairman of this Committee, the Honorable Emanuel 

Cellar, in 1970 when similar legislation was under consideration. 

"...If a Judge elects to "retire" under section 371 (b) (of U.S.C. 

Title 28). he remains a judge and continues to serve.. Retirement 

means only that after 20 years the amount of work expected from 

the judge will be reduced. There are a great variety of 

important judicial and quasi-judicial duties which can be 

performed by such judges.  Specifically, such a judge will be 

available for assignments in circuits and districts In 

addition to his own where the condition of the calendar 

requires additional temporary help-.  Increasingly we have ' 

used and I contemplate expanded use of senior judges as 

special masters In complex litigation invoking the original 

Jurisdiction of the Supreme Court.  Such judges are also 

useful in helping to train newly appointed judges.  Seminars 

for this purpose have been conducted for the past few years. 

We hope in the immediate future to increase their number and 

the scope of the training.  In this way we hope to get maxlum 

use out of a judge who feels that he has served his time as a 

full-time Judge and wants a slight respite from a full schedule 

and some diversity in his Judicial activity." 1/ 

1/  Committee on the Judiciary, U.S. House of Representatives, 
91st Congress, 2nd Session, Report No. 91-1027. p.5. 
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Mr. Chairman, the Department of Justice and the 

Office of Management and Budget have reviewed this legislation 

and have no objection to its adoption. Further, it has 

received the unanimous endorsement of the Judicial Conference 

of the United States.  I urge the Subcommittee's approval 

of H.R. 3327. 

Thank you. 
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KAIRYS. RUDOVSKY & MAGUIGAN 
Law offices 
1425 walnul Str«ef 
Philadelphia. Pennsytvanla 10102 
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[>av1d Kalfys 
David Rudovsky 
HoUy Magulsan 
Anorncy* 

Jayma Ann Abdoo 

June 20, 1978 

Robert H. Kastenineler .'.' 
Chairman '" "• fip. 
Subcommittee on Courts, Civil Liberties -iS^lfii 

and the Administration of Justice "^ 
House of Representatives 
Washington, O.C.  20515 

Dear Representative Kastenmeier: 

This is in response to your letter of May 2, 1978 asking for 
my views on H.R. 12389. 

I am in general support of the provisions of H.R. 12389 regarding 
the pay for jurors, protection of jurors' employment and jury 
service upon restoration of civil rights.  These are areas that 
have been long overlooked, and the proposed changes will have 
the effect of including a broader cross-section of the connunity 
in the federal jury system. 

I would make two modifications of H.R. 12389 to more fully and 
adequately deal with the problem of pay for jurors. 

First, S30 per day, or $35 per day pursuant to the discretionary 
provision in $1871(b)(2) and (3), is too close to, if not below, 
a subsistence level for many working people.  Some will find jury 
service an impossible burden; others will be discouraged from 
serving.  These amounts are less than most of the lawyers prac- 
ticing before jurors make per hour.  I would not want jury admini- 
strators to make decisions akin to those of welfare departments, but 
there is an alternative t}iat can accomodate the needs of low 
and moderate income people and is not overly burdensome.  There 
could be a minimum (say $30 or $35), a maximum (say $45 or $50), 
and discretion to increase the pay from the minimum based on a 
fraction (say two-thirds) of the juror's regular Income as 
indicated by the juror's pay receipts.  A sworn statement from 
the juror that the amount over the minimum is necessary to enable 
him or her to serve could be required. 

This scheme could be applied to all jury service or only to service 
for longer than 30 days.  Limiting it to periods of service in 
excess of 30 days, a distinction already recognized in S1871(b) 
(2) and (3), makes sense because a reduced level of income is 
more burdensome over a longer period.  Such a limit would also 
minimize the costs while according low and moderate income people 
the means to eneable them to serve in matters lasting more than 
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30 days. 

Second, for cases for which service will last more than two weeks, 
the primary burden under the present system in many, if not most, 
district courts is that jurors are often paid only at the end 
of the case.  There are many people for whom S30 or $35 per 
day is adequate but the burden of receiving no income for a month 
or more is intolerable. 

I raised this issue in United States v. Anderson, et al., U.S.D.C. 
D.N.J., Crim. No. 602-71, when a juror who worked as a cab driver 
said he could serve at the rate provided but not if he were not 
paid until the end of what looked like a four month trial.  The 
judge ordered that the juror be paid every two weeks (over the 
objection of the clerk, who said there was only one form for 
the payment of jurors and it was to be used at the end of the 
case). 

1 recently inquired of the Administrative Office of the U.S. 
Courts about this, and I was told that some district courts will 
make periodic payments but many will not. 

I suggest the following provision be added to H.R. 12389 (perhaps 
after $1871(b)(3)) : 

A petit or grand juror required to serve more than 
two weeks shall be paid the appropriate fees at the 
end of the first two weeks and every two weeks there- 
after. 

I appreciate your inquiry and the opportunity to comment on this 
bill. 

Sincerely, 

David Kairys 

4^ AitVrC^^ AJf 
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BE IT RESOLVED, That the American Bar 
Association approves and supports the adop- 
tion by the Congress of legislation which 
would allow the Attorney General of the 
United States to prescribe by regulation 
fees now set by law for the service of 
summons, writs and other orders by the 
United States Marshals Service; and 

BE IT FURTHER RESOLVED, That the Americcin 
Bar Association approves and supports the adop- 
tion by the Congress of legislation to increase 
fees, travel expenses and subsistence allowances 
for witnesses before United States Courts and 
grand cind petit jurors serving on Federal juries; 
and 

BE IT FURTHER RESOLVED, That the American 
Bar Association approves and supports the adop- 
tion by the Congress of legislation to make the 
excuse of prospective jurors from Federal jury 
service on the grounds of distance from the 
place of holding court contingent upon a show- 
ing of hardship on an individual basis; and 

BE IT FINALLY RESOLVED, That the American 
Bar Association approves and supports adoption 
by the Congress of legislation providing for a 
civil penalty and injunctive relief in the event 
of a discharge or threatened discharge of an 
employee by reason of such employee's Federal 
jury service. 
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AMERICAN BAR ASSOCIATION 
REPORT TO 

THE HOUSE OF DELEGATES 

SPECIAL COMMITTEE ON COORDINATION 
OF FEDERAL JUDICIAL IMPROVEMENTS 

RECOMMENDATION 

The Special Committee on Coordination of Federal 

Judicial Improvements recommends adoption of the following 

resolutions: 

BE IT RESOLVED, that the American Bar 

Association approves and supports the adoption 

by the Congress of legislation which would 

allow the Attorney General of the United States 

to prescribe by regulation fees now set by law 

for the service of summons, writs and other 

orders by the United States Marshal? Service; and 

BE IT FURTHER RESOLVED, that the American Bar 

Association approves and supports the adoption 

by the Congress of legislation to increase fees. 
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travel expenses and subsistence allowances for 

witnesses before United States Courts and grand 

and petit Jurors serving on Federal Juries; and 

BE IT FURTHER RESOLVED, that the American Bar 

Association approves and supports the adoption by 

the Congress of legislation to make the excuse of 

prospective jurors from Federal Jury service on 

the grounds of distance from the place of holding 

court contingent upon a showing of hardship on an 

Individual basis; and 

BE IT FINALLY RESOLVED, that the American Bar 

Association approves and supports adoption by the 

Congress of legislation providing for a civil 

penalty ^nd -inJimcj^J-ve relief in the event of a 

discharge or threatened discharge of an employee by 

reason of such employee's Federal Jury service. 

REPORT 

There are presently pending before the Congress the 
following bills: 

1.  S. 2016 - A Bill to establish fees for 
services performed by U. S. Marshals. 

II.  S. 20ii9 - A Bill to establish fees and allow 
per diem and mileage expenses for witnesses before 
United States Courts. 

- 2  - 
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III. S. 2072 - A Bill to amend the Jury Selection 
and Service Act of I968, as amended, to make the 
excuse of prospective Jurors from Federal Jury 
service on the grounds of distance from the place 
of holding court contingent upon a showing of 
hardship on an individual basis. 

IV. S. 2075 - A Bill to amend the Jury Selection 
and Service Act of 1968, as amended, by revising 
the section on fees of Jurors and by providing 
for a civil penalty and Injunotive relief in the 
event of a discharge or threatened discharge of 
an employee by reason of such employee's Federal 
Jury selection. 

Each of the items of legislation is designed to Increase 
the efficiency of the Federal Judicial system and those who 
serve it.  Their purpose is to remedy the effects of ten years 
of inflation and to eliminate certain Inequities which exist 
under present law.  Identical legislation has been Introduced 
in the House of Representatives. 

S. 2016 and S. 20119 originated with the Department of 
Justice.  S. 201(9 has been endorsed by the Judicial Conference 
of the United States.  The Conference has expressed no view 
with respect to S. 2016, but it ordinarily expresses no view 
with respect to matters of this nature.  S. 2072 and S. 2075 
originated with the Judicial Conference.  S. 2075 is supported 
by the Department of Justice and the Department defers to the 
Judicial Conference with respect to S. 2072. 

BACKGROUND, ANALYSIS AND REASONS 
FOR THE COMMITTEE'S RECOMMENDATIONS 

S. 2016 - A Bill to establish fees for services per- 
formed by United States Marshals. 

The proposed legislation would allow the Attorney 
General to prescribe by regulation fees now set by law (28 U.S.C. 
81921) for the service of summons, writs and other orders by the 
United States Marshals Service (U.S.M.S.).  The fees set would 
presumably be based upon annual U.S.M.S. computations of the 
actual cost of providing the services to private litigants. The 
Committee understands that proposed changes In the Federal Rules 
of Civil Procedure contemplate service of process by certified 
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mall which should lessen somewhat the impact of this legis- 
lation. 

The present fees were established August 31, 1962, 
and range from SI.00 to S3.00 depending upon the type of ser- 
vice involved.  Since 1969, audits by the General Accounting 
Office (G.A.O.) and the Department of Justice reflect that 
actual expenses have exceeded the fees charged.  The deficit 
has escalated from $470,000 in fiscal 1968 to 53,800,000 in 
fiscal 1975.  Section 1921 also fixes commissions for the dis- 
position of seized property (3* of the first $1,000 collected 
and 1-1/2% of the excess).  S.2016 would not alter this 
schedule. 

Section 1921 schedules fees for services for identi- 
fiable recipients.  The purpose of the legislation is to assure 
that more of the costs of these services are borne by the liti- 
gants.  The delegation of authority to the Attorney General to 
prescribe fees by regulation provides needed flexibility in an 
inflationary economy.  S.2016 encompasses these objectives. 

II. 

S.2049 - A Bill to establish fees and allow per diem 
and mileage expenses for witnesses before United States Courts. 

The proposed legislation would (1) increase the daily 
witness  attendance fee from S20.00 (as provided by 29 U.S.C. 
S1821) to $30.00, (2) allow compensation for "actual expenses 
of travel" rather than 10 cents per mile as presently provided 
for in 28 U.S.C. S1821, and (3) delete the present S16.00 per 
day subsistence allowance.  The travel and subsistence allow- 
ances would be equal to the allowances which the Administrator 
of General Services prescribes for official travel by Govern- 
ment employees. 

The purpose of S.2049 is twofold - to make necessary 
adjustments for inflation which has occurred since Section 1821 
was amended in March, 1968 and to remove inequities from the 
present method of computation.  According to the Department of 
Justice, round-trip air fare between Boston and Philadelphia 
exceeds by $23.60 the travel allowance which a witness receives 
under Section 1921.  However, a witness traveling from New York 
City to San Francisco receives $198.80 in excess of the actual 
air fare.  5.2049 would seek to  eliminate these inequities 
by providing compensation based upon actual expenses of travel 

- 4 - 
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and the form of transportation actually used. 

The Department of Justice, which originated this 
legislation, estimates that S. 20'49 will result in cost In- 
creases for fiscal year 1978 of approximately $6,260,000, 
but advises that there Is no objection to submission of the 
legislation by the Office of Management and Budget.  The pro- 
posed legislation has been endorsed by the Judicial Conference. 

Section 1821 has been outdated by ten years of in- 
flation.  The provisions for mileage allowances contained 
therein have proved inequitable in actual practice. 

III. 

S. 2072 - A Bill to amend the Jury Selection and 
Service Act of 1963, as amended, to make the excuse of pros- 
pective Jurors from Federal Jury service on the grounds of 
distance from the place of holding court contingent upon a 
showing of hardship on an individual basis. 

The proposed legislation would amend 28 U.S.C. 81863 
by eliminating the "mileage excuse" provision (subsection (b) 
(7) thereof) from Jury selection plans.  Its adoption would 
mean that persons could not be excused "automatically" from 
Jury service because of hardship In travel.  Under S. 2072 
excuses would be handled by the district Judge on an individual 
case-by-case basis upon a showing of "undue hardship or ex- 
treme inconvenience" pursuant to 28 U.S.C. 81866(c)(1). 

Since the enactment of the Jury Selection and Ser- 
vice Act -in 1968, about two-thirds of the district courts have 
incorporated "mileage excuse" provisions in their jury selection 
plans.  The Fifth Circuit Council has opposed the inclusion of 
3aoh a provision in Jury selection plans of the district courts 
in the Circuit.  In short, some district Judges have read 
28 U.S.C. Sl863(b)(7) as permissive, while others have con- 
cluded that it is mandatory.  The net result is a lack of 
-r.lformity among the courts. 

According to the Administrative Office of the United 
•^'ates Courts, experience has shown that most prospective 
Jurors eligible for the excuse will exercise their right by 
^••"-eoking the appropriate block on the Juror qualification form. 
-^ some instances this has resulted In only a small portion 
'•  the geographical area of a Judicial district being repre- 
-=nted on the Jury impanelled. 

- 5 - 
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The proposed legislation originated with the Judicial 
Conference of the United States and the Department of Justice 
has deferred to the Conference with respect to this legislation. 

S. 2072 should provide needed uniformity among the 
various district courts and result In a better geographical 
representation on Juries Impanelled.  The Committee supports 
the goal of S. 2072 to eliminate the "automatic" mileage excuse 
so long as Juror travel and subsistence allowances are increase; 
as proposed In companion legislation, S. 2075 which the Com- 
mittee strongly endorses and discusses below. 

IV. 

S..2075 - A Bill to amend the Jury Selection and 
Service Act of 1968. as amended, by revising the section on 
fees of Jurors and by providing for a civil penalty and in.lunc- 
tive relief in the event of a discharge or threatened discharge 
of an employee by reason of such employee's Federal Jury servici. 

The proposed legislation would (1) amend in its 
entirety the Jury fee section (28 U.S.C. SI87I) of the Jury 
Selection and Service Act of 1968, as amended, (2) add a new 
Section 1676 providing for a civil penalty and injunctive re- 
lief against an employer who discharges or coerces an employee 
as a result of the employee's Federal Jury service or summons 
for such service and (3) define the term "undue hardship or 
extreme inconvenience". 

S. 2075 would (1) increase the daily attendance fee 
for grand and petit Jurors from $20.00 to $30.00, (2) delete 
the 10 cents per mile travel allowance, and (3) delete the 
present $16.00 per day subsistence allowance.  The travel and 
subsistence allowances would be equal to those prescribed by 
the Director of the Administrative Office of the United States 
Courts for payment to supporting court personnel.  Other pro- 
visions of S. 2075 include certification of enhanced attendance 
fees for Jurors on account of extended service, the addition 
of a parking allowance to travel costs and broader authori- 
zation of expenditures for convenience and comfort of Jurors 
who are sequestered for extended periods of time. 

The legislation provides for a civil penalty up to 
$10,000 against an employer found to be violating the statute 
by interfering with an employee's right (as provided for in 
28 U.S.C. S1861) to perform Jury service.  S. 2075 also gives 
the district courts Jurisdiction to restrain such violations 

- 6 - 

35-551 O - 79 - 10 
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by granting Injunctive relief in the nature of orders for the 
reinstatement of the juror to employment with or without back 
pay. 

The definitional section (28 U.S.C. 8I869) of the 
Jury Selection and Service Act would be amended to Include a 
definition of the terra "undue hardship or extreme inconven- 
ience", which is the basis for excuse of prospective Jurors 
from inunediate service under 28 U.S.C. 81866(c)(1). 

The purpose of S. 2075 is primarily twofold - to 
make necessary adjustments for ten years of inflation and to 
provide clearly defined relief for Jurors against employers 
who would discharge them by reason of Jury service. 

The proposed legislation originated with the Judicial 
Conference of the United States and is supported by the Depart- 
ment of Justice.  S. 2075 should provide both economic and 
other protection for those persons serving or called to serve 
on Federal Juries. 

CONCLUSION 

Accordingly, without attempting to analyze the 
specific language used In each of the pending bills, the 
Association is requested to endorse in principle legislation 
by Congress which would: 

(1) allow the Attorney General to prescribe by 
regulation fees now set by law for the service of summons, 
••.Tits and other orders by the United States Marshals Service; 
a.id 

(2) increase the daily attendance fees, travel 
-"Penses and subsistence allowances for witnesses appear- 
-••"•5 before United States Courts and grand and petit Jurors 
serving on Federal Juries; and 

(3) make the excuse of prospective Jurors from 

- 7 - 
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Federal Jury service on the grounds of distance from the 
place of holding court contingent upon a showing of hardship 
on an individual basis; and 

C1) provide for a civil penalty and Injunctlve 
relief In the event of a discharge or threatened discharge 
of an employee by reason of such employee's Federal Jury 
service. 

Respectfully submitted. 

Neal Batson 
Edward I. Cutler 
W. Gibson Harris 
Hon. Shirley M. Hufstedler 
Johnny Hulan Kllllan 
Hon. Louis P. Oberdorfer 
James A. Urban 
Benjamin L.   Zelenko,  Chairman 

February, 1978 
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ADMINISTRATIVE CONFERENCE OF THE UNITED STATES 

2120 L STREET, N.W.. SUITE 500 
WASHINGTON, D.C.   20037 

(K7)  7U.n79 

Hay 1.   1978 

Honorable Peter W. Rodino,  Jr. 
Chalman 
Connlctee on tbe Judiciary 
U.S. House of Representatives 
Washington. D.C. 20510 

Dear Chairman Rodlno: 

This Is to respond to your request for our com^nts on H.R. 11276, 
a bill to amend Title 28 of the United States Code to provide that the 
courts of appeals and the district courts of the United States i&ay tranafer 
cases improperly filed in those courts to the appropriate court of appiwla 
or district court lo order to cure a defect of Jurisdiction or venue.* 

The Administrative Conference supports the enactment of this bill.  In 
its RecomDendatlon 7S-3, "The Choice of Forum for Judicial Review of Aitelsla- 
tratlve Action*" the Conference recommended: 

"A federal court which determines that It does not have 
Jurisdiction of a judicial review proceeding should be 
authorized to transfer the proceeding. In the interests 
of justice and expedition, to a federal court appearing 
to have Jurisdiction."  I CFR 305.75-3(8). 

In 1976 the Conference reaffirmed this Recoooendation in the particulariied 
context of Judicial review under the Clean Air Act and Federal Water Pollution 
Control Act (FWPCA).  The Conference's study, conducted by Professor David 
Currle of the University of Chicago School of Law found disturbing uncertainty 
among federal courts In the review of actions under the Clean Air Act.  Section 
iO^  of that Act provides for the filing of cltlzen-sulte in district courts to 
require the Administrator of the EPA to perform "any act or duty under thla 
Act which Is not discretionary." Section 307 of the Act provides for exclu- 
sive review in the courts of appeals of petitions challenging various EPA 
rulemaking actions and, moraover, gives petitioners only 60 days to file aucb 
petitions.  (The time limit was increased from 30 to 60 days in the 1977 
amendments to the Clean Air Act.)  Because the promulgation of rules could, 
in some instances, be characterized as an action or duty which la not discre- 
tionary, confusion arose as to whether challenges to auch rules could be filed 
in the district court, court of appeals, or both. The existence of strict time 

*We note that nothing In the bill concerns venue. However, the Conferenca baa 
made a recomendatlon that 23 U.S.C. 2112(a), which provides for transfer of 
proceedings between courts of appeals, be smended to "remove doubts about the 
authority of any court of appeals to transfer such cases to any other court of 
appeals to avoid undue duplication and In the Interest of the admlniatration 
of Justice."  1 CPR 305.76-3(A)(4). 
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limits for petition to the courts of appeals means that careful litigants 
have to accompany a cltlzen-ault with a protective filing In the court of 
appeals or risk being barred from suit if the cltizen-sult is dismissed 
after the 60 days run out.  A siikllar problem can arise under the FWCA 
as well.  Judge Skelly Wright of the D.C. Circuit has pointed to this 
problen: 

"[Tlhc courts have been of . . . little help to litigants 
atteisptlng to discern the parameters of Sections 304 and 
307.  While the courts play jurisdictional badminton with 
these provisions, batting one case back to the District 
Court under Section 304 while taking another identical 
one under Section 307, litigants should not be denied 
substantial rights because of uncertainty created by 

. courts and Congress." NRDC v. EPA 512 F.2d 1351, 1361 
<D.C. Clr. 1975) (dissenting in part). 

To obviate the need for duplicative protective filings and to end the 
risk of a harsh result caused by a mistaken filing In the district court the 
Administrative Conference recommended: 

"Congress should provide, by analogy to 28 Q.S.C. 11506, 
[the Court of Clains transfer provision) for transfer 
between the courts of appeals and district courts when 
a proceeding to review EPA action under the Clean Air 
Act or FWCA is filed in the wrong forum."  Recomnenda- 
tlon 76-4 (B)(3). 

It should be noted that the problems of double filing and misflling are 
not limited to the pollution laws, but may arise any time there is uncertainty 
in the statutes specifying in which court review of administrative action is to 
be sought.  Another recent example involved the Bank Holding Company Act of 
1956, Section 9 of which provides for petitions for review of Federal Reserve 
Board "orders" in the courts of appeals, within 30 days of the order.  Uncer- 
tainty as to what constitutes such a Board order led to a double fillng/Btlsflllng 
situation in Investment Company Institute v. Board of Governors of the Federal 
Rfeservc System 551 F.2d 1270 (D.C. Clr. 1977).  The court saved the petitioner 
from his misflling in the district court only by using the admittedly "artificial" 
approach of permitting review in the court of appeals on the basis that It was 
reviewing a subsequent denial of a petition for reconsideration to the Board 
within a new 30-day period.  Judge Leventhal, concurring, cited the Administra- 
tive Conference Recommendation 76-4 and said, 

"I take advantage of the freedom of a concurring opinion to 
express the hope that the core problem will be dealt with 
in the reasonable future by,the enactment of a general sta- 
tute permitting transfer between district courts and courts 
of appeals in the Interest of justice, including specifically 
but not exclusively those Intanccs when complaints are filed 
in what later proves to be the 'wrong' court." 551 F.2d at 
1283. 

The bill would fully implement the Conference recommendations and we 
therefore support Its enactment. 

Sincerely yours. 

ucc^izt I.. y ^. V.. 
Robert A. Anthony 
Chairman 
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Af^^SMCAM CiVH LBESRTiSS ^MaOW 
Vtashington Office 

Hay 9,   1978 

The Hon. Robert W. Kastenmeier, Chairman 
Subcommittee on Courts, Civil Liberties 
and the Administration of Justice 

Room 2137 Rayburn Office Building 
Washington, DC 20515 

Dear Chairman Kastenmeiert 

Relative to your recent hearings on various judicial 
housekeeping bills (H.R. 7809^ 7810, 7813, 8492, 8220, 
9122, 3327, and 11276) pending before your subcommittee, 
we wish to Inform you that the ACLU sees no objection to 
any of these measures from a civil liberties viewpoint. 

We thank you and the subcommittee once again for your 
continuing efforts to improve the administration of justice. 

Sincerely, 

Pamela S. Horowitzl 
Legislative Coun^^ 
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hiada 
National Legal Aid and Dahndw AModMion 
Suitt 601, 2100 MSlraM,N.W./Warfiln«ton.D.C 20037 /202/4S2-0620 

Nay  8,   1978 

Rep.   Robert W,   Kastemneier, 
Chalzman 
Stibcommittee on Courts, Civil 
Liberties and the Administration 
of Justice 
Bouse of Representatives 
Washington, D.C. 20S1S 

Dear Representative Kastemneier: 

The National Legal Aid and Defender Assopiation wishes to 
express its support for the series of bills that your subcom- 
mittee has designated as judicial housekeepiqg legislation. 
Functions addressed by these bills are indispensable to the 
federal justice system.  The proposed amendments, particularly 
those contained in H.R. 9122 and H.R. 12389, will make the per- 
forming of those functions more economically feasible to per- 
sons of moderate or meager means.  It is highly desirable that 
such persons actively participate in the system to which they 
are so often subjected. 

H.R. 9122 and H.R. 12389 accomplish the objective of making 
fees and allowable expenses sufficiently reasonable that the 
poor are not automatically precluded from participating as fed- 
eral witnesses and jurors.  Moreover, Section 6 of H.R. 12389 
attacks another barrier that has operated discriminatorily in 
the past; that is, the threat,or the reality of employment 
termination for performing jury service.  NLADA hopes that the 
states use this statute as a model, for retaliation of this kind 
is a problem peculiar to neither the federal nor the state court 
systems.  Persons who have been affected by this generally hold 
unskilled positions that are easily replenlshable and, given 
today's job market, easily replenished.  Rather than viewing 
jury duty as an opportunity to play an affirmative role in a 
great American Institution, many citizens have come to regard 
this 'opportunity* as an unwelcome, unretractable breach of a 
relatively stable living pattern.  The est2iblishment of civil 
penalties for employers who "discharge, threaten to discharge, 
intimidate, or coerce any employee by reason of such employee's 
jury service" is long-overdue legislation.  Its vigorous en- 
forcement will have three obvious effects:  1) federal juries 
will represent a better cross-section of the population; 
2) poorer members of such juries will be more attentive jurors. 
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inasmuch as their minds cein concentrate more on the evidence 
before them and less on traumatic economic problems; and 
3) gradually, the lower economic classes may find that their 
traditional cynicism toward the courts will attenuate due to- 
increased participation in aspects other than the receiving 
end of the system. 

Consistent with the rationale of the previous paragraph, 
J would recommend that your subcommittee amend H.R. 9122 to 
establish civil penalties for onployers whose actions inhibit 
or punish persons who appear as witnesses in federal courts. 
Many a poor person has been victimized for a one-or two-day 
absence while fulfilling his or her duty as a witness.  The 
kind of protection provided for in Section 6 of H.R. 12389 
should be available to these individuals also. 

Legislation that seeks, as a matter of public policy, 
to tear down economic barriers to participation in functions 
as essential to the federal justice system as jury and witness 
service is intrinsically meritorious.  NLADA is pleased to 
support these bills. 

Sincerely, 

Bett^ ttf^Itehrer 
Executive Director 
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UNITED STATES CIVIL SERVICE COMMISSION 
WASHINGTON. D^   20419 

AprU 20, 1978 

Honorable Peter W. Rodino, Jr. 
Chairman 
CommlCtee on the Judiciary 
U.S. Rouse of Representatives 
Washlnston, D.C. 20515 

Dear Mr. Chalnaan: 

This Is In further reply to your request for the Comnilsslon's views on 
H.R. 3327, a bill '*To amend title 28 of the United States Code to penult 
the resignation with the right to continue receiving pay to certain 
Federal Judges at age sixty-five who have completed fifteen years 
Judicial service." 

The bill would provide a greater measure of uniformity In the provisions 
for resignation and retirement from active service of those Justices and 
Judges of the United States who are appointed for life contingent upon 
good behavior. This would be accomplished by authorizing resignation 
with continued pay at age 65 with 15 years of service In addition to the 
current age 70 with 10 years of service, thus paralleling the age and 
service requirements for retirement frooi active service. 

While we defer to Congress on this matter, this appears to be a reasonable 
proposal and the Commission has no objection to the enactment of 
H.R. 3327. 

The Office of Management and Budget advises that from the standpoint of 
the Administration's program there is no objection to the submission of 
this report. 

By direction of the Commission: 

Sincerely yours. 

Chat man 
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APPENDIXES 

Appendix 1. - Senate bills 

a. S.2072 
b. S.2074 
c. S.2075 

Appendix 2.- Additional Materials Submitted by Carl H. Imlay 

a. Report on Jury Disqualification because of Pending 
Felony Charges or Conviction of a Felony. 

b. Information on jurors injured during Jury Service. 

. ,   c.  Computation of costs for H.B. 3327 (judicial retirement) 

Appendix 3.  - Additional Materials on the American Jury 
System 

a. Stanley, Federal Jury Selection and Service before 
and after 1968, 66 F.R.D. 375 (1975). 

b. American Bar Association Commission on Standards 
of Judicial Administration, Management of the Jury 
System (Supporting Studies). 

c. Higglnbotham, Continuing the Dialogue: 
Civil Juries and the Allocation of Judicial Power, 
56 TBX.L.REV. 47(1977). 

d. Wilson, Use of Jurors, 62 F.R.D. 211(1973). 

e. Q/A Compensation of Jurors 

f. Morgan, Employment Protection for Federal Jurors 

g. Kalb, Watergate Grand Jurors Hurt by Months away 
from Jobs, from Honolulu Star-Bulletin, January 15, 
1974. 

h.  Same Clemency for Jurors,   from Washington Post, 
February 4, 1977. 

Appendix 4. - Statistics on Jury Utilization. 

Appendix 5. - Miscellaneous correspondence 

a.  On Jury Service 
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1. Letter from Mrs. Leroy J. Zerlngue to Honorable David 
C. Treen (January 12, 1977) 

2. Letter from Honorable Gene Taylor to Honorable Robert 
W. Kastenmeler (October 26, 1977) 

3. Letter from Ms. Pamela S. Pen to Honorable Phillip 
Burton (December 12, 1977) 

4. Memorandum from Ruth J. Rosenthal to Honorable Barbara 
Hlkulski (February 15, 1978) 

5. Letter from Honorable Marjorle S. Holt to Honorable 
Robert W. Kastenmeler (March 10, 1978) 

6. Letter from Honorable Harold T. Johnson to Honorable 
Robert W. Kastenmeler (May 4, 1978) 

7. Letters from William R. Burchill, Jr., to Michael 0. 
Remington (June 16 and September 25, 1978) 

8. Letter from Honorable Donald W. Riegle, Jr., to Marty 
Belsky (June 28, 1978) 

9. Letter from Honorable Otis G. Pike to Honorable Peter 
W. Rodino (June 29, 1978) 

b. On Witness Fees 

1.  Letter from Sharon J. Williams to Honorable 
Robert Cornell (May 17, 1977). 

c. On Judicial Retirement 

1. letter from William James Weller to Honorable 
George E. Danlelson (February 22, 1978) 

2. Letter from Patricia M. Wald to Honorable Peter 
Rodino (April 25, 1978) 

d. On Transfer Powers of Federal Courts. 

1. Letter from Honorable Robert W. Kastenmeler 
to Honorable Harold Leventhal (April 4, 1977) 

2. Xietter from Honorable Harold Leventhal to 
Honorable Robert W. Kastenmeler (October 31, 1977) 

3. Letter from Professor David P. Currie' to 
Honorable Robert W. Kastenmeler (June 6, 1977) 

4. Letter from Honorable Robert W. Kastenmeler to 
Honorable Harold Leventhal (April 13, 1978) 

5. Letter from Honorable Harold Leventhal to~ 
Honorable Robert W. Kastenmeler (April 26, 1978) 

6. Letter from Professor David P. Currie to 
Honorable Robert W. Kastenmeler (May 4, 1978) 
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APPENDIX 1—SENATE BILLS 

S. 2072 

IN THE HOUSE OF REPRESENTATIVES 

MAT 1,1978 

Referred to the Committee on the Judiciary 

AN ACT 
To amend the Jury Selection and Service Act of 1968, as 

amended, to make the excuse of prospective jurors from 

Federal jury service on the grounds of distance from the 

place of holding court contingent upon a showing of hard- 

ship on an individual basis. 

1 Be it enacted by the Senate and House of Representa- 

2 lives of the United States of America in Congress assembled, 

3 That paragraph (7) of subsection (b), section 1863 of title 

4 28, United States Code, is repealed. 

5 SBO. 2. Paragraphs  (8)  and  (9)   of subsection  (b), 

6 section 1863 of title 28, United States Code, are redesignated 

7 as paragraphs  (7)  and  (8). 

8 SEC. 3. The amendments made by this Act shall take 

9 effect on October 1, 1978. 

Passed the Senate April 27 (legislative day, April 24), 

1978. 

Attest: J. 8. KIMMITT, 

Secretary. 



153 

95TH COKGRESS 
2D SKSSION S. 2074 

IN THE HOUSE OF KEPRESENTATIVES 

MAY 1,1978 

Beferred jointly to the Committees on the Judiciary and Education and I>abor 

AN ACT 
To amend the Jury Selection and Service Act of 1968, as 

amended, with respect to the selection and quahfication ol 

jurors, and to extend tO' all jurors in the United States dis- 

trict courts the provisions of title 5, United States Code 

applicable to Federal employee service-related injuries. 

1 Be it enacted by the Senate and House of Representa 

2 Hves of the United States of America in Congress assembled, 

3 TITLE  I-JURY   SERVICE   UPOX   RESTORATION 

4 • OF CIVIL RIGHTS 

5 SBO. 101. Paragraph 5 of subsection   (h)   of section 

6 1865, title 28, United States Code, is amended by striking 

7 the phrase "by pardon or amnesty". 

8 SEC. 102. Subsection (h)  of section 1869 of title 28, 

•     t •   •    " 
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1 United States Code, is amended by striking the words "by 

2 pardon or amnesty". 

3 TITLE II-JURY SELECTION PROCEDURES, 

4 RECORDS, AND DEFINITIONS 

5 SEC. 201. Section 1867 (f)   of title 28, United States 

6 Code,   is  amended  by  striking   "$1,000"   and   inserting 

7 "$5,000" in lieu thereof. 

8 SEC. 202. Section 1868 of title 28, United States Code, 

9 is amended by striking the words "for public inspection" and 

10 inserting the word "solely" in lieu thereof and by adding at 

11 the end thereof the following, "Any person who discloses the 

12 contents of any record or paper in violation of this section 

13 may be fined not more than $5,000 or imprisoned not more 

14 than one year, or both.". 

15 SEC. 203. Section 1869 of title 28, United States Code, 

16 is amended by adding at the end thereof the following: 

17 " (j) 'publicly draw' as referred to in sections 1864 

18 and 1866 of this chapter shall mean a drawing conducted 

19 within the district, after reasonable public notice, which 

20 is open to the public at large and under the supervision 

21 of the clerk or jury commission: Provided, however, 

22 That when a drawing is made by means of electronic 

23 data processing, 'publicly draw' shall mean a drawing 

24 conducted at a data processing center, located in or out 

25 of the district, after reasonable public notice given within 
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1 the district for which juror names are being drawn, 

2 which is open to the public at large and under such 

3 supervision of the clerk or jury commission as the Judi- 

4 cial Conference of the United States shall by regulation 

5 require; 

Q " (k) 'juror summons' shall mean a summons issued 

7 by a clerk of court, jury commission, or their duly 

8 designated deputies, containing either a preprinted or 

g stamped seal of court, and containing the name of the 

10 issuing clerk imprinted in preprinted, typed, or facsunile 

11 nwnner on the summons or the envelope transmitting 

12 the summons.". 

13 TITLE   in—COMPENSATION   OF   JURORS   FOR 

M SERVICE-RELATED   INJURIES 

16 SEC. 301. Chapter 81 of title 5, United States Code, is 

16 amended by the addition of the following new section: 

17 "§ 8142a. Federal petit or grand jurors 

18 " (a) For the purpose of this section, 'Federal petit or 

19 grand juror' means a person selected pursuant to chapter 121 

20 of title 28, United States Code, and summoned to serve as a 

21 petit or grand juror, who is in actual attendance in court 

22 such that he would be entitled to the fees provided for his 

23 attendance by section 1871 of title 28. 

24 " (b) Subject to the provisions of this section, this sub- 

25 chapter applies to a Federal petit or grand juror, except that 
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1 entitlement to disability compensation payments does not 

2 ccHumence until the day after tlie date of termination of bis 

3 service as a juror. 

4 " (c) In administering this subchapter for a juror cov- 

5 ered  by this  section— 

• .     " (1)  a juror is deemed to receive pay at a rate 

7 equivalent to the monthly minimum pay of a G8-2 

8 unless his actual pay as a Government employee while 

- 9 . serving on court leave is higher, in which case his 

Jjft monthly pay is determined in accordance with section 

il .'      8114 of this chapter. . 

12 "(2) any benefits payable under this section to a 

18 juror who is not covered under paragraph (f) of sec- 

14 tion 8101(1) of this chapter shall be reduced by the 

16 '.       amount received under a noncontributory State or local 

16 :       disability compensation or survivor benefit program. If 

17 a juror has contributed to a State or local disability com- 

M '    -   pensation or survivor benefit program, any benefits pay- 

19 '.. able mider this section shall be reduced in an amount 

20. • wbiek bears the same proportion to the full amount of 

21 such benefits as the cost or contribution paid by the 

28 ..-• jifror's employer bears to the cost of disability or sur- 

28          vivor benefits coverage for the juror.        >' 

2A  :'•••   • •   " (3) performance of daty.includes an act of a juror 

•26-    •   while he is ia attendance at court, porsoant to a sum- 
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1 mons, in deliberation or when sequestered by order of a 

2 judge: Provided, however, That performance of duty 

3 shall not include his travel to and from the courthouse 

4 except under sequestration order or as necessitated by 

5 order of court, such as for the taking of a view.". 

6 SEC. 302. The chapter analysis of chapter 81 of title 5, 

7 United States Code, is amended by inserting unmediately 

8 after the item relating to section 8142 the following new 

9 item: 

"8142a. Federal petit and grand jurors.". 

10 BFFECTIVB  DATE 

11 SEC. 401. The amendments made by this Act shall take 

12 efiFect on October 1,1978. 

Passed the Senate April 27 (legislative day, April 24), 

1978. 

Attest: J. 8. KIMMITT, 
Secretary. 

S5-S5I O - 79 - 11 
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95TH CONGRESS 
2D SESSION S. 2075 

IN THE HOUSE OF REPRESENTATIVES 

MAY 1,1978 

Beferred to the Committee on the Judiciary 

AN ACT 
To amend the Jury Selection and Service Act of 1968, as 

amended, by revising the section on fees of jurors and by 

providing for a civil penalty and injunctive relief in the event 

of a discharge or threatened discharge of an employee by 

reason of such employee's Federal jury service. 

1 Be it enacted by the Senate and House of Representa- 

2 tives of the United States of America in Congress assembled, 

3 That this Act may be cited as the "Jury Fee and Juror 

4 Employment Act of 1978". 

5 SEC. 2. Section 1871 of title 28, United States Code, is 

6 amended in its entirety to read as follows: 

7 "§ 1871. Fees 

8 " (a)  GENERAL AUTHORITY.—Grand and petit jurors 

9 in district courts appearing pursuant to this chapter shall be 
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1 paid the fees and allowances provided by this section. The 

2 requisite fees and allowances shall be disbursed on the certifi- 

3 cate of the clerk of court in accordance with the procedure 

4 established by the Director of the Administrative Office of 

5 the United States Courts. 

6 " (b)   ATTENDANCE FEE.—A juror shall be paid an 

7 attendance fee of $30 per day for actual attendance at the 

8 place of trial or hearing. A juror shall also be paid the at- 

9 tendance fee for the time necessarily occupied in going to and 

10 returning from such place at the beginning and end of such 

11 service or at any time during the same. 

12 "A petit juror required to attend more than thirty days 

13 in hearing one case shall be paid an additional attendance fee 

14 of $5 per day for each day m excess of thirty days in which 

15 he is required to hear such case. 

16 "A grand juror required to attend for more than forty- 

17 five days of actual service shall be paid an additional at- 

18 tendance fee of $5 per day for each day in excess of forty-five 

19 days of actual service. 

20 "(c) TEAVEL ALLOWANCES; TOLL CHARGES; PARK- 

21 iNo FEES; TRAVEL IN AREAS OTIFEE THAN THE CON- 

22 TiGuous STATES OF THE UNITED STATES.—A travel al- 

23 lowance equal to the maximum rate per mile that the Director 

24 of the Administrative Office of the United States Courts has 

25 prescribed pursuant to section 604 (a) (7)  of this title for 
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1 payment to supporting court personnel in travel status using 

2 privately owned automobiles shall be paid to each juror, 

3 regardless of the mode of transportation actually employed. 

4 The prescribed rate shall be paid for the distance necessarily 

5 traveled to and from a juror's residence by the shortest prac- 

6 tical route in going to and returning from the place of service. 

7 Actual mileage in full at the prescribed rate is payable at the 

8 beginning and at the end of a juror's term of service. 

9 "The Director shall promulgate rales regulating interim 

10 travel allowances to jurors. Distances traveled to and from 

11 court should coincide with the shortest practical route. 

12 "Toll charges for toll roads, bridges, tunnels, and ferries 

13 shall be paid in full to the juror incurring these charges. 

14 In the discretion of the court, reasonable parking fees may be 

15 paid to the juror incurring such charges upon presentation 

16 of a valid parking receipt. Parking charges shall not be 

17 included in any tabulation of mileage cost allowances. 

18 "Any juror who travels to district court pursuant to 

19 summons in an area outside of the contiguous forty-eight 

20 States of the United States shall be paid the travel expenses 

21 provided under this section, or actual reasonable transporta- 

22 tion expenses subject to the discretion of the district judge OT 

23 clerk of court as circumstances indicate, exercising due regard 

24 for the mode of transportation, the availability of alternative 
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1 modes, and the shortest practical route from residence to 

2 court. 

3 "(d)  SUBSISTENCE ALLOWANCES; SUBSISTENCE IN 

4 AREAS OUTSIDE OF TUE CONTIGUOUS UNITED STATES.— 

5 A subsistence allowance covering meals and lodging shall be 

6 established from time to time by the Director of the Admin- 

7 istrative Office of the United States Courts pursuant to sec- 

8 tion 604 (a) (7) of this title, except that such allowance shall 

9 not exceed the allowance for supporting court personnel in 

10 travel status in the same geographical area, and such claims 

11 shall not require itemization. 

12 "Such subsistence allowance shall be paid to a juror 

13 when an overnight stay is required at the place of holding 

14 court, and for the time necessarily spent in traveling to and 

15 from the place of attendance if an overnight stay is required. 

16 "A subsistence allowance for jurors serving in district 

17 courts outside of the contiguous forty-eight States of the 

18 United States shall be allowed at a rate equal to that per 

19 diem allowance which is paid to supporting court personnel 

20 in travel status in those areas where the Director of the 

21 Administrative Office of the United States Courts has pre- 

22 scribed an increased per diem fee pursuant to section 604 

23 (a) (7) of this title. 

24 " (c) SEQUESTEBED JURORS.—Whenever in any situa- 

25 tion a jurj- is ordered to be kept together and not to separate, 
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1 the actual cost of subsistenc6 during such period shall be paid 

2 upon the order of the court in lieu of the subsistence allow- 

3 ances payable under subsection (d). Such allowance for the 

4 jurors ordered to be kept separate or sequestered shall include 

5 the cost of meals, lodging, and other expenditures ordered 

6 in the discretion of the court for their convenience and 

7 comfort 

8 "(f)   PUBLIC TRANSPORTATION;  TRANSPORTATION 

9 AFTER HOURS.—A juror who uses public transportation in 

10 traveling to and from the court, the reasonable cost of which 

11 is not met by the transportation expenses allowable under 

12 subsection (c) of this section on account of the short distance 

13 traveled in miles, may be paid m the discretion of the court 

14 the actual reasonable expense of such public transportation, 

15 pursuant to the methods of payment provided by this section. 

16 Jurors who are required to remain at the court beyond the 

17 normal business closing hour for deliberation or for any 

18 other reason may be transported to their homes, or to tem- 

19 porary lod^gs where such lodgings are ordered by the 

20 court, in a manner directed by the clerk and paid from 

21 funds authorized under this section. 

22 " (g) EEGULATIONS.—The Director of the Administra- 

23 tive OflBce of the United States Courts shall promulgate such 

24 regulations as may be necessary to carry out his authority 

25 under this section.". 
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1 SBC, 3.   (a)   Chapter 121 of title 28, United States 

2 Code, is amended by adding at the end thereof the following 

3 new section: 

4 "§ 1875. Employment rights 

5 " (a) In the case of any individual who is absent from 

6 a position (other than a temporary position as defined by the 

7 Director of the Administrative Office of the United States 

8 Courts)   in the employ of any employer to perform jury 

9 service, and who receives a certificate from the court verify- 

10 ing such service, and makes application, promptly after he is 

Ij relieved from such service, to return to such position— 

12 " (1) if such position was in the employ of a private 

13 employer, such individual shall— 

14 " (A) if still quaUfied to perform the duties of 

15 such position, be restored by such employer or his 

16 successor in interest to such position or to a position 

17 of like seniority, status, and pay; or 

18 " (B) if not qualified to perform the duties of 

19 such position by reason of disability sustained dur- 

20 ing the period of such service but qualified to per- 

21 form the duties of any other position in the employ 

22 of such employer or his successor in interest, be 

23 restored by such employer or his successor in inter- 

24 "est to such other position the duties of which he is 

25 qualified to perform as will provide him like senior- 
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1 ity, status, and pay, or the nearest approximation 

8 thereof consistent mth the circomstances in his case.; 

3 unless the employer's circumstances have so changed as to 

4 make it impossible or unreasonable to do so; or ,   ^ 

5 "(2) if such position was in the employ of an^^ 

6 State or political subdivision thereof, it is declared to bie 

7 the sense of the Congress that such individual shcmld—r 

8 • "(A) if still qualified to perform the duties of 

& such position, be restored to such position or to a 

10- position of like seniority, status, and pay; or .      '' 

11 " (B) if not qualified to perform the duties of 

13 ' such position by reason of disability sustauted during 

13 the period of such service but qualified to perform 

14 the duties of any other position in the employ of the 

^ employer, be restored to such other position the 

M duties of which he is qualified to perform as will pro- 

17 vide him like seniority, status, and pay, or the 

18 nearest approximation thereof consistent with the 

19 circumstances  in his case. '  ' .   .   " - 

20 " (b) (1) Any individual who is restored to a position in 

21 accordance with the provisions of paragraph   (1)   of sub- 

22 section (a) of this section shall be considered as having been 

23 on furlough or leave of absence during his period of jury 

24 service, shall be so restored without loss of seniority, and shall 

25 be entitled to participate in insurance or other benefits offered 
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1 by the employer pursuant to established rules and practices 

2 relating to employees on furlough or leave of absence in effect 

3 with the employer at the time such individual entered upon 

4 jury service. 

5 " (2) It is declared to be the sense of the Congress that 

6 any individual who is restored to a position in accordance 

7 with the provisions of paragraph  (2) of subsection  (a)  of 

8 this section should be so restored as to give the individual such 

9 status in his employment continuously from the time of his 

10 entering upon jury service until the time of his restoration to 

H such employment. 

12 " (c) In any case in which two or more mdividuals who 

13 are entitled to be restored to a position under the provisions of 

14 this section, or any other law relating to similar reemploy- 

15 ment benefits, left the same position in order to enter upon 

16 jury service, the individual who left such position first shall 

1"^ have the prior right to be restored thereto, without prejudice 

18 to the reemployment rights of any other individual to be 

19 restored. 

20 "(d) (1)   An individual claiming entitlement to the 

21 benefits of section 1875 of this title may make application to 

22 the district court for the district in which the employer alleged 

23 to have violated such section maintains a place of business 

2* and the court shall, upon finding probable merit in such 

25 claim, appoint counsel to represent such individual in any 
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1 action in the district court necessary to the resolution of 

2 such claim. Such counsel shall be compensated and necessary 

3 expenses paid to the extent provided by the Criminal Jus- 

4 tice Act of 1964  (78 Stat. 552; 18 U.S.C. 3006A). The 

5 court may tax a defendant employer, as costs payable to 

6 the court, the attorney fees and expenses of a prevailing em- 

7 ployee, where such costs were expended by the court pur- 

8 suant to this subsection. 

9 " (2) In any action or proceeding under this section the 

10 court shall award a prevailing juror who brings such action 

11 by retained counsel a reasonable attorney's fee as part of 

12 the costs. 

13 " (3)  No fees or court costs may be taxed agjunst any 

14 individual  bringing any action in  good faith  under this 

15 section. 

16 " (e) Any private employer who fails to reinstate, dis- 

17 charges, threatens to discharge, intimidates, or coerces any 

18 employee by reason of such employee's jury service, attend- 

19 ance, or scheduled attendance in connection with such serv- 

20 ice, in any court of the United States shall be subject to a 

21 civil penalty of not more than $10,000 for each violation 

22 as to each juror. 

23 " (f) For purposes of this section, the term 'jury service' 

24 includes attendance in any court of the United States in 
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1 connection with service upon any grand or petit jury of the 

2 United States.". 

3 (b) The analysis of such chapter 121 of title 28, United 

* States Code, is amended by adding at the end thereof the fol- 

5 lowing new item: 

"1875. Employment rights.". 

6 SEC. 4. Section 1869 of title 28, United States Code, is 

7 amended by adding at the end thereof the following: 

8 " (j) 'undue hardship or extreme inconvenience' as 

9 a basis for excuse from immediate jury service under 

10 section 1866(c) (1) of this chapter shall include undue 

U hardship or extreme inconvenience to the prospective 

32 juror, such as grave illness in the family or any other 

15 emergency which outweighs in immediacy and urgency 

M his obligation to serve as a juror when summoned. Addi- 

16 tionally, in situations where it is anticipated that a trial 

16 or grand jury proceeding may require more than thirty 

17 continuous days of sers'ice, the court may consider, as a 

18 further basis for temporary excuse, severe economic 

19 hardship to an employer which would result from the 

20 absence of a key employee at the time when he is sum- 

21 monc^for jury service.". 

22 SEC. 5. (a) Chapter 85 of title 28, United States Code, 

23 is amended by adding at the end thereof the following new 

24 section: 
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1 "§ 1364. Employment rights of jurors 

2 "The  district  courts  shall  have  original  jurisdiction, 

3 without regard to the amoimt in controversy, to require any 

4 private employer to comply with the provisions of section 

5 1875 of this title, and to award damages for any loss of 

6 wages or other benefits suffered by reason of such employer's 

7 failure so to comply.". 

8 (b) The analysis of such chapter is amended by adding 

9 at the end thereof the following new item: 

"1364. Employment rights of jurors.". 

10 SBO. 6. The amendments made by section 2 of this Act 

11 shall apply in the case of any grand or petit juror serving 

12 on or after October 1, 1978, and the amendments made by 

13 sections 3, 4, and 5 of this Act shall apply to any grand or 

14 petit juror summoned for service or actually serving on or 

15 after the date of enactment of this Act. 

Passed the Senate April 27 (legislative day, April 24 ), 
1978. 

Attest: J. S. KIMMITT, 

Secretary. 
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APPENDIX 2—ADDITIONAL MATERIALS SFBMITTED 
BY CARL H. lilLAY 

June 28,  1974 

(ft) 

REPORT ON JURY niSQUAUFICATION 
BECAUSE OF PENDING FELONY CHARGES 
OR CONVICTION OF A FELONY  

At the January,  1974 nicetinR of the Conmiiltec,  Cliairman 

Stanley appointed the undersigned as a subcommittee of one to inquire 

into current problems involvinp juror disqualification because of 

pending charges of a felony or felonies or conviction in a stale or 

federal court for the commission of a felony. 

As is familiar ground,  § 1865(b)(5) of the Jury Selection anil 

Service Act of 1968 (the "Act") provides as follows: 

"...any person [is] qualified to serve on grand and 

petit juries,. .unless he 

(5) has a charge pending against him for the 

commiBSion of,  or has been ronviclcd in a 

State or Federal court of record of,  a crime 

punishable by imprisonment for more than one 

year and his civil rights have not been restored 

by pardon or amnoRty." 

Thtis,   any person fitting within the statutory langun^'x is disqualified 

from serving upon a jury in a federal district court. 

To effectuate this statutory disqualification language,  the present 

Jury Qualification Questionnaire (JQQ) poses three questions: 
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1. Were you ever convicted of a State or Federal crime 

punishable by imprisonment for more than one year? 

2. If "yes",   were your civil rights restored by pardon 

or amnesty? 

3. Arc any such charges pcntlin^i against you? 

These questions and siilxlivision (S) pose conflicts anionji policies 

spellrfl out in the preamble and other portions of Iho Act.    iMirther, 

these questions,  and the subdivision on which ll)oy arc basfl,   are 

confusing on their face.    Finally,   they present Ic^al and constitutional 

infirinilies.    Obviously,   if all or some of these problems are valid 

and important,   it inay be necessary to recommend revision of the 

statutory section quoted hereinabove. 

Assuming art4tiendo that the first question is legally permissible - 
J./ 

i.e.   that it is constitutional to exchtde ex-felons from jury service, 

it nevertheless raises practical anrl policy considerations of sicniCicancc. 

One portion of the leRislative history of the Act suuijcsts thai probity 

See Richardson v.   Ramirez,   I4l8    U.S. ,   decided June 24, 
1974, 
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of the jury,  grand or petit,  is a purpose thereof: 

"The bill also contains some Ruaranlec o{ 'probity',  at 
leant to the extent that persons are disqualified who 
have charces pcnflinp against them for,  or havn been 
convicird of,  a crime punish.ible by imprisonment for 
more than one year...."   .S. Rrp.   No.   H9I,   90lb Cong. 
1st Scss. ,  Improved Judicial Machinery for the Selection 
of Federal Juries, at 22, 

At least one federal court,   indeed,  has aRroed to the extent of upholdinR 

the constitutionality of the jury disqualification jirovisions on the ground 

of assuring the "probity" of the jury.    Unilcd States v,  Arnetl,   342 F. Su;>p. 

1255, 1261 (D.Mass,  1970). 

But other lepislntive comments concerning the fIisc(iialification 

provisions of $ lRfi5(b) strongly suRRcst llial subjective qualification 

requirements TT»ay not be employed lhercun<ier.    Srt* House Report 

at p.  313; see,  also, .Senate Report at p.  31.    These portions of the 

legislative history emphasize that disqualification must be made on 

objective grounds by objective evidence.    But probity,  it is submitted, 

can be a slippery concept.    Like beauty,   !t depends laruely upon the 

eyes of the behoUler.    Of course,  most courts have licltl or implied 

that felons and ex-felons lacV probity.    C^ommon sriistr,   if nothing 

else,  should convince us that this in fact is not alw;iys the case. 

Moreover, a plausible argument could be made that the first 

question offends not only our notions of fairness and common sense, 

but express purposes of the Act as set forth in its early provisions. 



172 

To illustrate,  the second sentence of § 1861 of the Act provides: 

"It is further the policy of the United States that all 
citir.cns shall have the opportunity to he considered 
for service on prnnd and petit juries in the district 
courts of the United States,  and shall have an ohlig- 
ation to serve as jurors when suirunoned for that 
purpose." 

Similarly,  as is well known,   5 18f)2 of the Acl cNprcssIy prohibits 

discriirtination in the federal ^ranrl and petit j^iry selection process. 

Thus,   jiiven tlie traditional notion that once a person h.is pAid the 

penalty for criminal conduct by servinp his s*:ntrnco as imposed, 

it can be said that a simple affirmative answer to qvieation "I" should 

not necessarily disqualify that person from jury service.    Thus,  we 

arc led to consideration of the seconcl question on tlic JQQ, , 

II 

The second question,   in the view of the writer,   raises serious 

problems,   sontc of whicli have been Itintcd al above.    To illustrate, 

following; the theme of the disctission so far,   it c^tt be ar^^ued llial if 

the answer is "yes" to cgucstlon "1",   then qurslion "2" shoold rcquiro 

the person filling out the form to state the date and nature of Ino 

conviction and whether or not lu; has sor\rd tomplrloly Lin- Kcnlenre 

iniposed - i.e.   any commilment period plus parole,  <ir a |M*riurl of 

probation,  or full payment of the fine.    Assuminj; thai one ronvi* led 

of a felony has nevertheless served or disposed of his -srnlrnce in full, 

then it might be rational to repard such a person qualified for jury 

duty on the theory that ho has "paid his dnbl ti» snrii-iy." 
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Treating question "2" as it is presently written,  there are 

additional seriouB problems.    First,  as counsel to the Committee 

has reported to U9>  United States Pardon Attorney Lawrence M, 

Traylor has noted that in our system there arc four fornts of 

clemency:    pardon,   reprieve,   remission of fine,   aiul commutation 

of sentence.    Thus,  liniiting question "2" to onty one of these four 

possibilities renders it obviously under-inclusive.    Pardon,   morrDvcr, 

is rather obscure under existing prncticn and law in llic federal system; 

certainly,   it does not expunge the record of a conviction in modern 

federal practice.    Rather,   it merely relievos the rncipicnt of lethal 

disabilities thai have resulted by virtue of federal law.    Among ol'acr 

things,  this ineans that it is uncertain whether a ]>ar<lctn for a fccloral 

conviction restores civil rights which may accrue lo the pardoned 

person by virtue of state law - or,  for that matter,  by fccloral law! 

Finally,  it is to be noted that,   practically spcakinKi  a pardon 

operates in a discrclionary fashion.    Put differently,  obtaining a 

pardon in the federal system requires findncial resources and perhaps 

political influence or support. 

The word "amni*sly" contained in the second (|uostioii is aliuosi 

totally devoid of any substantial Ic^al content in modern times.    As 

Mr,  Traylor's observations underscore,   the word "anmesly" is not 

to be found in any meaningful way in the federal statutes,  and the same 

apparently can be said for the laws of most of the states.    Ijilerally, 

35-!.5l  O - 79 - 12 
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amnesty, aa Interpreted by the courts,  means the abolition or 

"forgetting" of an oUense.    Knote v.  Uniteil States,   95 U.S.  149,  15Z 

(1877).    Thus,  if the offense is "forgotten" or ignored,  the beneficiary 

has no civil rights to be restorcH. 

A further infirmity in question "2" is that,  by its tpnns,   it 

does not deal with oxpunction or certification,  which inilccd are 

specifically provided by ccrt.Tin federal statutes,   most nol,-»bly § Rt4 

of Title 21 and the Federal Youth Orfcndcr Act.    See 18 11..S.C.   5  5021. 

Worst of all,  the second question narrowly confinr-a rcstor.ilion 

of civil rights to two melhoda; whereas,   in f.irl,   the laws fif str.tes 

have many and varied w.tys of restoraticin of rights of crimnu-xl offonflers 

In recent years,  these state statutes h.iv<- bi-ronie incre.Tsijiiily subiect 

to study and review.    Today,   some thirteen Rl.ntes have procctlures 

whereby the civil rights of an offender are automatically restored upon 

fulfilln^cnt of certain conditions enumerated in the state ccHtslitutions 

or general statutes.    See 23 Vanderbilt ],. R.   929,  at 1147 (1970); U Am. 

Cr. L. R.   727(1974).    In at least throe st.Tlcs,  New Ilampsbi re,  OieKon 

and Wisconsin,   civil rights are restored nulomalically upon completion 

of the prison sentence,   probation or parole.    Kansas and Ohio ref|uiro 

the offender to complete only his prison ttTrin or parole prrio<l in orrler 

to have his civil rights restored. 

About one-quarter of the fifty states have some soj't of other 

cxpungement or annulment procedures designed to effectively recoc.ni'-e 
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the stigmatization of a conviction but realisticaUy restore the offender 

to society.    It would be interesting to discuss further the various kinds 

of state laws in detail,  but it is really unnecessary to make the obvious 

point that the second question on the JQQ is not only incomplete in 

respect to federal Inw,  1ml more important,  it turns upon the vagaries 

of the state laws without rccoKniT-.ing what tlicy arc.    AR RL-xtcd above* 

question "2" is clearly vindor-inclusivo in trrm-s of ftMli^rai law - and 

even more so in terms of state law.    A plainer prohlom of ficnial of 

equal protection of the laws can scarcely be ima^^inccl. 

Ill 

Question number "3",   "[A]rc any such charges pr.ulinn ai'.'>insL 

you?"»  apparently has not been the subject of .my crititism cither in 

the courts or by commnntators.    In a sense*   this is surprising in ihat 

one can view this question as cutting; athw.i rl the Anu^rit nu prcsumplinrj 

of innocence of all charfios of criminal conduct.    From anollier view- 

point,   however,   there arc practical rc-Tsmis - some  rcnrrlrd in Llir 

legislative history of § lH65(b) - in stippoi-l of ihr prnposilinn lliat ))rffionri 

facing criminal ch.i rues Ihcmpolvrs should not stt. on jurioH  rcsolvir.ji 

criminal charges against oLlicrs,    Prosuinalily,   Ihcy would labor \mdri* 

pressure,  and in many instances,   tlioir nlnlity to be prcscnl   for jviry 

service would be affected by their own court commitments.    Still,   Uu- 

nub of the problenn here is whether or not persons who answer question 
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number "3" in the arfirmntivc shovilrl be disqualified, without more, 

from service. The Congress has obviously answered that question 

in the affirmative. 

Nonetheless,   it is suRRcsted that this Commitlec should ponder 

whether or not the pcndrncy of charges apainsl a citi/en is a sound 

reason to absohitoly disqtiaUfy iiim from jury service.    It is possible 

that the Committee niinlil prefer lo have the information resulUnp from 

this question lead not to dis<iualififation biit merely to rliallenj;es by 

the parlies in a pivnn piecr of litifiatifin, 

CONCl-USION 

Rrief and su]>erfirial as this paper necessarily is,   it simuld 

be sufficient to demonfttraU- that §  l86B(b)(S) antl the  rolnlr.l Uiree .1 QU 

questions present a inelanpe of unccrlaint it^s and conflirliiiji policy 

considerations,    AUhoupIi the recent decision of Richardson v,   Kanurex 

removes the threat of imme'liate constitutional problems in this ama, 

this is not to say that there will nol be fiirlher liti>iat.ion in the immediate 

future contcrinc upon this jiart of the dirupialifieation section of the Act. 

To stniiiiia ri/.e.   tlien,   it is  rt-spocl fnlly svd>iTiilted tl'..it this 

Cominittce should ponder all three iivirslions <if lli^ JOO with a view- 

to recommendint' clian^es in subdivision 5: 

1,    Qviestion number "1" may continue l<) be iiseftd and 

appropriate,   but ihou^ihl should be pivon to what hapjirns 

when the answer is "yes".    Then consideration shoviUl 
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be given to allowing persons to serve if they have actuall/ 

fully discharged their imposed sentences. 

2. Question number "2" in nnany respects is totally 

unsatisfactory as a matter of common smsp and law 

for reasons hercinabove staled,    Mo<;t of the prohlrnis 

woiiWl ho removed if,  as alroarly sui:(',rstrd,   tlu- law were 

changed lo allow persons who have coniplclfly srrvod 

their sentences to avoid rlisqiialificoUon iintltr the Ai t, 

3. Question minihcr "3" ami ils statutory itndorpinnin^ 

iTiay be completely satisfactory as far ns tli.y ^:o.    None- 

theless,   the Committee slujuld ponder uhothcr or not 

pending rriniinal charges ;inainst a potential juror arc 

sufficient ground for absolute disqualification as opposed 

to challcngo later during the voir dire. 

Finally,   if it wo\il<l serve the interest of the ComniiUeo as a wliolo 

a draft of a proposed change in the statute nnd the questions could be 

submitted and circulated in the near future. 

Dated:   New York,  Now York 
J\me 28, 1974   ' 

 (Signed) 
Harold R.  Tyler,  Jr. 
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(b) 

May 25,   1978 

Honorable Robert Kastenneler 
Chairman,  Subcoaunittee on Courts, Civil Liberties 

and the Administration of Justice 
House Judiciary Committee 
2137 Rayburn House Office Building 
Washington,   D. C.     20515 

Dear Mr. Kastenneler: 

This is in response to your request, at the recent 
hearing of your subconuriittee, for certain infcrriation 
respecting the incidence of injuries to jurors in the 
United States district courts.  This question arises in 
view of the recent Senate passage of S. 2074, which would 
extend to federal jurors the protection of the Federal 
Eraployees Conipensation Act.  A sircilior provision is 
contained in section 7 of II.R. 12389, also pending before 
your subcoiiimittee at this tiir.e. 

I should state at the outset that the Administrative 
Office of the U. S. Courts would not necessarily be in- 
formed of all or even most injuries incurred by jurors. 
I am certain that in many cases juror inquiries to court 
personnel in the particular court vjhere they are serving 
regarding minor injuries are net with the response that 
there is presently no mechanism available for the United 
States to defray the medical expenses and other personal 
costs incurred by injured jurors unless the juror happens 
to be employed by the United States Government in his or 
her regular employment or unless the injury is such that 
official negligence can be shovm, supporting recovery under 
the Federal Tort Claims Act. 

Other such inquiries by jurors may be addressed 
directly to the Department of Labor, which adr.iinisters 
the Federal Employees Compensation Act, and you may wish 
to contact that department to determine whether it would 
be in a position to categorize the number of inquiries 
received from injured jurors seeking to recover under 
the Act.  Finally, in those situations where the injured 
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juror subialts an adnlnlstrative claim under the Federal 
Tort Claims Act (28 U.S.C. §2672), such claina will fre- 
quently be considered and disposed of by tlio General Services 
Administration, which has custody of nost federal courthouses 
and is therefore the proper agency to act upon such claims 
for injuries resulting from the physical condition or inain- 
tenance of the premises outside of the imnediate vicinity 
of the courtroom.  The Administrative Office of the U. S. 
Courts receives and considers such administrative claims 
only in situations where negligence is alleged on the part 
of an officer or employee of the Judiciary or where the 
injury taXes place within the immediate courtroom area 
under the direct control of the court. 

I am pleased, nevertheless, to offer you what materials 
we have been able to locate in our files respecting incidents 
of juror injury.  First, there is enclosed for general re- 
ference an exchange of correspondence betv;een Ilr. Herbert 
Doyle of the Department of Labor and me, which confirms the 
present position of the Department that federal jurors are 
not now considered eligible for Federal I^siployees Compensa- 
tion Act coverage unless they also happen to be regular 
government employees.  The second item is a memorandum of 
December 5, 1974, regarding a juror in the South Carolina 
district court who fell from the jury box and broke her 
arm as the jury was leaving the courtroom to deliberate. 
Third is a series of letters regarding an injury to a 
juror in the los Angeles court, who was injured in a fall 
inside the courthouse in 1969.  The fourth enclosure is a 
series of documents as to an Alabama federal juror who 
likewise fell from the jury box as the jury v/as leaving for 
a luncheon recess, lost her balance and struck her head 
against one of the counsel tables in the courtroom.  In 
this 1976 incident, we authorized the payment from oxa: 
appropriated funds of the immediate medical expenses in- 
curred by the juror resulting from her fall in the amount 
of 510 for the physician's fee and S15 for emergency room 
treatment at a local hospital.  Such disbiursemcnt was made 
by this office in recognition of the need for prompt medical 
treatment to avoid a delay in the trial and in view of the 
present unavailability of Federal Employees Compensation 
Act relief in situations of this kind, as explained in the 
attached letter from my Associate General Counsel, William R. 
Burchill, Jr.  Finally, there is enclosed a letter of 
January 31, 1978, to Mrs. Ethel L. Taylor denying her admin- 
istrative claim under the Federal Tort Claims Act for in- 
juries sustained when she fell from the jury box during jury 
service in the Southern District of Texas. 

Page 2 
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For your further Infonnatlon Z am enclosing a meioorandua 
from Robert J.Pellicoro sunonarlzing the results of a canvass 
of the clerks of all United States district courts which was 
recently undertaken by our Clerks Division at my request in 
order to develop additional Information as to the incidence 
of juror injuries in response to your inquiry. These results 
indicate that several of the courts have experienced minor 
injuries to jurors incident to their service in addition 
to those described above. Most of these injuries seem to 
have resulted from falls. */ There have also been several 
Instances of jurors suffering heart attacks during their 
service.  In these situations our policy is to pay from 
the appropriated funds of the Judiciary the curJaulancc and 
iiuLicdiate first aid expenses incident to the removal of the 
juror from the courthouse and the provision of emergency 
treatment.  I should emphasize that under no circumstances 
do we construe our appropriated funds as being available 
to provide any further relief to jurors above and beyond 
the payment of medical expenses for treatment at the tima 
of the immediate initial emergency and for transportation 
from courthouse to hospital.  The extension of Federal 
Employees Compensation Act coverage would therefore be of 
great assistance to federal jurors in certain of these 
situations. 

The above examples of Injuries sustained by federal    '• 
jurors in the scope of their jury service seen to point    > 
to the conclusion that the incidence of such Injuries has 
been rare and their expense minor. There is every reason 
to believe that these conclusions will continue to apply   < 
in the future. This office has previously estimated for 
the Senate Judiciary SubcominltteG on Improvements in 
Judicial Machinery that it v;oald be reasonable to expect 
an absolute naxlr.ium of no more than 200 federal juror 
injuries per year for which compensation would bo claimed 
under our proposed ainendirient to the Federal Employees Com- 
pensation Act, and that the average expense per occurrence 
for such juror injuries would be $100.  See the letter of 

•/ It should be noted that several of the injuries cata- 
logued in this meriorandum, notably the juror injured 
in the automobile accident en route to the courthouse 
and the juror who fell in a restaurant during lunch, 
present examples of incidents occurring essentially 
outside of the scope of actual jury service and for 
which coverage under the amendment which we are pro- 
posing to the Federal Employees Compensation Act is 
not envisioned. 

Page 3 
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Mr. Burchlll at page 86 of the printed hearln9 before the 
Subcommittee on Improvements in Judicial Machinery of the 
Senate Judiciary Comraitteer 9Sth Cong., 1st Sess. (1977) 
on S. 2074 and related bills. 

While the problem being addressed by this proposal 
is of small numerical and financial dincnsions, nevertheless 
it is the position of the Judicial Conference of the 
United States that it is vital as a natter of equity for 
federal jurors to receive the same financial protection 
against injuries incident to their service which would be 
available to federal ei^ployees who are injured either on 
the job or while on court leave to perform jury duty. 
In this regard it should be noted that section 1861 of 
title 28, United States Code, imposes upon all citizens 
the obligation to serve as jurors in the courts of the 
United States when sunmoned for that purpose. 

Additionally, the Federal Employees Compensation Act 
has been previously amended by the Act of September 7, 
1974, Public Law Ho. 93-416, 51(a), 38 Stat. 1143, to in- 
clude within its coverage those persons v/ho are otherwise 
defined as employees for purposes of the Act and who are 
serving as grand or petit jurors in the courts of the 
United States. At the time of this amendnent the Senate 
Labor and Public V^olfare Committee in Senate Report IJo. 
93-1081 evidenced agreement v/ith the position of the 
Judicial Conference that this same protection should be 
afforded to all federal jurors.  It was urged that this 
question be considered in conjunction with the overall 
matter of juror compensation v;hich is now before your 
subcommittee. 

VJe therefore urge the Congress to offer all federal 
jurors the same financial protection under the Federal 
Employees Compensation Act which is noif available to 
federal employees serving as jurors. While there is every 
reason to believe that such protection will not be frequently 
invoked in the form of claims by jurors, this does not lessen 
the need for the government to assunie its rightful responsi- 
bility to those summoned for jury duty by agreeing to bear 
the financial responsibility for injuries proxinately re- 
sulting from the performance of such duty as an obligation • 
of citizenship. 

Page 4 
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Such protection is presently offered not only to jurors 
who happen to be federal employees, but also to certain 
volunteers rendering personal service to tlie United States 
similar to that of an officer or enployee under circumstances 
where a statute authorizes the acceptance of such services. 
See 5 U.S.C. SC101(1)(Q).  Such volunteer workers as 'gray 
ladies" in veterans hospitals have thus been construed to 
coKe within the scope of the Federal Lrr.ployees Conpensation 
Act. As a matter of logic, such coverage should certainly 
be extended to jurors, who nust bear grave responsibilities 
and must sometimes experience onerous conditions of service. 

I hope that the information here presented is sufficient 
in response to your questions.  If the Adninistrative Office 
can be of any further assistance in respect to the consider- 
ation of this legislative proposal, please contact me or ray 
Associate General Counsel, v.'illiara R. Burchill, Jr., at 
633-6127. 

Sincerely, 

Carl H. Imlay 
General Counsel 

Enclosures 

cc: Michael Remington, Esq. 
SubcoiTjaittee on Courts, Civil Liberties, 
and the Administration of Justice 

House Judiciary Coinmittce 

WRIH BOD 
Foley 
Daybooks 
File:  Injuries to Jurors 

Page S 
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October 11, 1975 

Hr. Herbert A. Doyle, Jr., 
Director 

Office of Federal Employees' 
Compensation 

Eaployment Standards Administration 
United States Department of • 

Labor 
Washington, D.C. 

Dear Mr. Doyle: 

It Is my understanding that your office (formerly the 
bureau of Employees' Compensation) has ruled consistently 
that a person Injured while serving aa a Juror on a federal 
court Jury Is not a federal employee under 5 U.S.C. 50101 
for purposes of receiving workmen's compensation benefits. 
A member of your staff, Mr. Trlebaasse, suceested that I 
request from your office references of claim denials with 
respect to federal Jurors. 

Keccnt statutory language expressly brings persons 
who are otliorwlse federal eraployees and who arc selected to 
serve on federal grand or petit Juries within the protection 
of the Federal Employees' Compensation Act (PECA).  5 U.S.C. 
§8101(1) (P).  The status of persons who do not worlt principally 
for the federal government Is loss clear.  Section 5101 
defines an "employee" as, among other things, the following: 

"(B)  an Individual rendering peroonal service to 
the United States similar to the service of a civil 
officer or employee of the United States, without 
pay or for nominal pay, when a statute authorizes 
the acceptance or use of the service, or authorizes 
payment of travel or other expenses of the In- 
dividual." 

Since Jurors perform the service of adjudicators, as do a 
number of federal personnel, for a nominal fee and receive 
reimbursement for travel and .other expenses pursuant to 
statute, 23,U.3.C. slool et. seqV. It seems that arguably:." 
they would qualify as "employees" under the definition 
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Mr. Herbert A, Doyle, Jr. -2- 

contalnad In 83101(13). For example, It has been held that 
a volunteer who donated refreshments which she then dis- 
tributed to patients of a Veterans Administration hospital 
was an "employee" under the FECA. HcNicholas v. United 
States, 226 F.Supp. 965, 963 (Dt. 111. 1961).  Moreover, 
part-time employees are likewise covered by the FiJCA. V/aters 
v. United States 458 F.2d 20, 22 (8th Clr. 1972). 

My question lo v/hether your office has considered this 
section, §8101(8), In reference to claims presented by 
federal Jurors.  Because the decision of the Secretary of 
Labor is final with respect to FECA claims and not subject 
to Judicial review, 5 U.S.C. §8l2y(b), and because the FECA 
is the exclusive remedy for an injured federal employee, 
5 U.S.C. §8ll6(c), I would appreciate knowlnjj your stance 
on this question.  I can then advise the courts accordincly 
when they are confronted with injuries incurred by Jurors. 
Likewise such injured individuals will be free to pursue 
remedies under the Federal Tort Claims Act, 28 U.S.C. 
§2671 et^. aeq. See Waters. supra; cf. Bailey v. United 
States. ll51 F.2d"95'3, 965 (5th Cir. 19717^ 

Sincerely, 

Carl H. Imlay 
General Counsel 
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. .lUMlN  

OilkC oi Workers' Compcn^Jtion Programs 

KOV 2 C 1975 

>Ir, C:irl li. Imlay 
General Counsel 
Administrative Office of the 

United States Courts 
Supreme Court Building 
Washington, D. C.    20544 

Dear Mr. Imlay: 

I am writing in reply to your letter of October 14,  1975, 
concerning Uie status of jurors in Federal courts as Federal 
employees within tlie meaning of the Federal Employees' 
Compensation Act (FECA). 

•Jurors are selected for jury duty in the Federal courts and are 
summoned to servo pursuant to statute.    Their compensation for 
serving on the jury is likewise fixed by statute.    The Government 
does not negotiate with a citizen for his services as a juror, nor 
does the citizen apply to the Government for such preferment. 
It is not by virtue of a contract that a juror performs jury duty, 
but by virtue of the requirements of tlie law.    A juror selected 
in the manner prescribed by law is "not "hired" to perform services 
on behalf of the Government.    He is seleqted to perform a service 
as part of his duties as a citizen.    Jury duty is an obligation of 
each qualified citizen and the juror's consent to serve is not 
essential.    The juror's relationship to the Federal government 
does not stem from a contract of employment.    Unlike employees, 
jurors are not subject to the direction and control of an employer, 
and what a juror determines in matters submitted for his attention 
is not subject to control from any source whatever. 

The Employees' Compensation Appeals Board in O. W. Rawlings 
(24 ECAB 328) stated,  'The unique responsibilities and position 
of a juror are such tliat tfiey do not fall witliin tlie criteria tliat 
determine an employer-employee relationship for purposes of 
workmen's compensation.    The reasoning is persuasive in those 
decisions discussed above which found that a juror's unique status 
precludes him from being regarded as an "employee" of the govern- 
ment while carrying out his jury duties." 
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A juror serving on a jury in a Federal court is not a civil 
employee of the United States within the meaning of the FECA. 
The 1974 Amendments to the FECA by Public Law 93-416 
provided coverage to Federal employees who serve as Petit 
or Grand jurors.    However,  the status of jurors in Federal 
courts who are not otherwise employees of the United States 
remains unclianged. 

Sincerely, cereiy, \        /     / 

HERBERT A.  DOYLE,  JK. 
Director, Office of Workers' 
Compensation Programs 
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Memorandum 
Miss Helen Childers, Deputy Clerk DATt:  Duceraber 5,' ^D74 
Clerk of Court, Columbia, S. C. 

Brian M. Murphy, U. S. Probation Officer 
Greenville, South Carolina 

SUBJECT: 
Mrs. Lewelyn Pardue 

Mrs. Edith Thomas of the Clerk's Office, Greenville, 
has requested that I write you and give you a statement 
concerning my part of the incident involving Mrs. Pardue's 
fall. 

On December 3, 1974, at approximately 7:10 P.M. 
the jury was leaving the jury box to go to their room to 
deliberate the case of Howard Eugene Knight.  As Mrs. Pardue 
stepped down from the jury box, she tripped.  She extended 
her right hand in order to break her fall and from what I 
saw, she fell into the raised platform upon which the reporter 
and clerk sit. 

As soon as the rest of the jury cleared the room 
ini  an alternate juror was appointed by Judge Hemphill, Judge 
Hemphill directed me and his baliff to take the woman to the 
hospital and then to deliver her to her room at the Poinsett 
Hotel.  The Judge's driver and I took her to the emergency 
room of the Greenville General Hospital, where the right arm 
was x-rayed and was determined to be broken around the wrist. 
An orthopaedic resident was called and he set the bone and then 
re-x-rayed it to make sure that it was done properly.  He then 
insisted that Mrs. Pardue see a doctor at the Piedmont Ortho- 
paedic Clinic here in Greenville befote she left the next 
morning for Rock Hill. 

It might be pointed out that nurses and doctors 
alike at the hospital asked Mrs. Pardue whether or not she 
had any preference in terms of local physicians.  In each in- 
stance, she replied that she did not. 

Following the bone being set and the re-x-raying of 
it. Judge Hemphill's driver and I took her to the Poinsott 
Hotel where I delivered her to her husband. 

The following morning at approximately 9:00 o'clock, 
I called her at the hotel to make sure that she understood 
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Miss Helen Childors * , 
December 5, 1974 
Page two 

that she was to see a physician on a follow-up.  The attending 
physician had emphasized that this wns very important since 
Mrs. Pardue was a 66 year old woman and could conceivably develop 
cardiovascular difficulties in the first 24 hours.  Mrs. Pardue 
told me over the phone that she and her husband, who had had 
two heart attacks previously, were making arrangements to get 
to the doctor and from there to their home in Rock Hill. 

I assured her that the medical expenses involved 
would be taken care of and instructed her to submit bills 
from this injury to the United States Marshals Service, Green- 
ville, South Carolina. 

Brian M. Murphy 
U. S. Probation Officer 

BMM/a 

Mr. William C. Nau 
Chief U. S. Probation Officer 
Columbia, South Carolina 
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17 
jABuarr y.  1970 

;; .jiTB. Hoion G. Bon   .....  ; .• .• . ' 
• V.6SX1 West  eOtU street •••.••'. .    ;; v 
-.  i'Los Angeles,  California 80043-' 
• ;•>••• 

,•"".  D»»r Mr». BoXl: 
'• *.-»~ \'. • '     • 

C"'-'^ "' ' T'lls Oftioo ban received from the Bureau of Enployeos 
"''^CompoDsatloD a letter, a copy of whlcb Is cuclosed, concerning '•. 
;-,.••; your claim for compensation. You will noto that the last    • ,' 
<.ir-'paragraph of Mr. Doylo'a letter states that It la not a 

•'.Aflnal decision, but you have tho right to fllo your claim, 
••;••"togethoi' with supporting evidence for foroal consideration. 
'''Tor your. coavoQlonce, I enclose a copy of tho forms noccssary. 

•.,'" <'..:• 

\'1.-       '  Inasmuch as your Injury was sustained lu tho United States 
f'.VCourthouse In Los Angelos, California, if you believe that 
< ,',' the fall nay have been occasioned by the noglljcnce of any 
.v^Federal Employee, you may submit an admlnlstratlco claim under ' 

,!r^'the yedoral Tort Claims Act.  I oncloso tho necessary forns 
•'•'•  which should be submitted to tho General Services Admluistration, 

\''•" ' • • Sincerely yours,- 

Carl U. Inlay 
Gonoral Counsel 

Enclosures 

3S-S51 O - 79 - 13 
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.ADTXCMT or l-uail **<'= *ND LABOR STANDARDS . .   _J-ARTMCNT OF l.«OR ADMINISTRATION 

BUREAU OF EMPLOYEES' COMPENSATION 

WASHINGTON, D.C. 20211 

January 16, 1970 

Mrs. Diane Cole 
General Attorney 
Administrative Office of the 
United States Courts 

Supreme Court Building 
Washington, D. C. 205Ui 

Dear Mrs. Cole: 

In accordance vlth your request, I am 

enclosing three copies each of Forms CA-li and 

CA-U. 

If >ira.  Bell intends to pursue her claim, 

she should complete and submit one copy of 

each of the forms to this office. She nay 

retain a copy for her records and you may keep 

a copy for yourself. 

\sincerply, 

riL*»o. LF-2HJ077 
RE: (Mrs.) Helen 0. Bell 

HANUEL KRIEDWAN 
AcUng Chief 
Division of Clains 

6 Enclosures 
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U.S. DtPARTMENT OF LABOR WAGE AND LABOR STANDARDS 
ADMINISTRATION 

BUREAU OF EMPLOYEES' COMPENSATION 

WASHINGTON, D.C.   20211 

HL. •«.LF_2lJj077 
December 17, 196? 

Mr.  Eduiird V. G;T;bcdi-ii 
Assist.-nt Chief cf BuainoiiO Administr.-tion 
Adminiatr-'tivc Office of the 

Unitoii StntoE Courta 
!>uprcine Court Building 
W.-shintton, D.C.      20$hh 

Dear Mr. Gcr'^bedian: 

I fin writinc in reply to your recent und-'itcil letter ccneurnin,; 
lira. lielen G. 3jll uho sustained .-n injury on j.pi-il Zh, I967, 
while serving as o juror for the United iftes Uis&rict Court 
in Los jlngeles. 

Prior to obout I960 the Bure; u did approve several cliiras of 
persons vho wore injui-ed v;hile scrvint: ra jurors; however th."t 
epprovfl w:-E Irler rescindeu.    A former liiroct'-r of the Bureru, 
sfter thorou(;iily roviewine  ;.he subject J'nd obtdininL; Icc'l 
counsel,  detemiined th.it ;\ juror ocrvir.r; in c t'eJui'"! court 
is not E civil or,i:!lo;/eo of the United Ji..rtuu within .ha mo; nine 
of Section 8101(1) (B)   of i'itle i' of tlio United Jtatoa CoLio. 

In ro.-'chint, his decision the former Director st.->toQ th.-t „urors 
jre selected fur jury duty in the i'eder.-,l courts  "nd ;ire sum- 
moned to serve pursu.'^nt lo statute  nnd their compensa^-ion WOE 
likewise fi;;ed by st.^tute.    The Ocvorrimcnt dees not ne£,oti.-te 
with a citisen for his services as a juror,  nor does the cii.izen 
apply to the Government for such preferment.    It is not by 
virtue of ;i ccritr.ct th. t t „urcr porforma  jury dutj, but by 
virtue of the rcquironents of the l"w.    .1  juror selected in >,ho 
manner prescribed by l.-iw is net  "lured-'  to perfonn jervioes 0:1 
belialf of the Government.    He is selected to porfoi-.i •   service 
cs pnrt of his duties -''S a citizen.    Jury duty is  "n oblicntion 
of each qu.-'lified citizen .^nd does not stem fruo •- conir.ict of 
employmont.    uurors ••"re not subjccu to tlic direction .'^nd conu-oi 
of an ompliyor .''nd wh?t a juror drtominos in mnttors 3ubiniti.od 
for his attention is not subject to ccnui-cl iron miy source 
whrtever. 
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2. 

Accorc'iiit,ly, '.Ira. Beli is not enLitied to cumpenc-^t .on benefits 
from Jiiu BuPG.'u beo"use it the  time of injury she w.-s not :in 
employee of the Govertmcnt within the ne.'nin; of the Fedorol 
Employees'  Corapcns'ticn Act. 

This iii not .'  fin"i decision in tjiis C-GO.    jirs.  Bell lary file 
cl-'im for comytns;iticn on form C;^-l4 ."nc' subnit ciiy .;v.-iilrblo 
evidence in su;;port of the clrim.    If the oli'.itn ia then form.-.ily 
re.ected she will h've the rit,ht to ; ppcoi »,ho dociaioii i.o \-iia 
Employees'   Cpmpcns; tion Apper.ls Bo;rd. 

Sincerely, 

HBSflEtl' A.  DOfLK,  u'H. 
Asoist'^nt Director for 
Fedorrl Qiiployoes'  Oompens.^ticn 
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• Mr. P. J. Donovan 
' D«puty'Director 

' Bureau of Eisployees Condensation 
United States Department of Labor 
Room 1110 

,.1726 M Street, N. W. 
fjivasblngtoa, D/C. 20211     ' 

^.^Dear Mr.,Donovan: 

.\  Pursuant to our phone conversation, I have enclosed copies 
of correspondence relating to the claim by Mrs. Helen G. Bell 
who was injured in a fall on the third floor of the United 

• ' States Courthouse at Los Angeles, California, while serving 
IJ,. on a. Jury. You will note that Mrs. Bell files a claim on 

Form CA-1 which was denied by your San Francisco office. 
Mr. E. B. Anderson, in his letter of October 15, 1969, to 
Mrs. Bell, stated that Jurors are not entitled to Federal 
Employees Compensation Benefits, because they are not employ- 
ees of the Federal Government. This would appear to be in 
conflict with the position taken by your office in the past. 

Included in the file are several precedent letters relating 
to injuries sustained by Jurors. You will note in your letter 
of June 16, 1935, to Mr. Connell, the statement that "We have 

. been informed by telephone by the Department of Labor that 
'Jurors are covered under the Federal Employees Compensation 
Act***." It would appear that a juror is entitled to compen- 
sation for work injuries based on the definition of an employee 

.contained in Section 8101(1)(B) of Title 5 of the United Statesy 
• Code. ' 

t; 
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I' shall appreciate your giving thifr matter your pronqit attention 
in view of the tliae that has elapelo since Mrs. Bell filed her 
elaln. 

Sincerely yours. 

^ • ^   ' •       • ^ ,  Edward V. Garabedlan 
.•.•'•"-. ••. • . . ..•...• Assistant Chief of 

':"•'•• Business Administration 
»'. ..-/ >.. .^•.'. • .•  •       •>•  • 

Enclosures 

EVGarabedlan:pJr 11-21-69 
Records 

^ Daybook 
<•. Further Attention 
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j      I 
UNITED STATES GOVERNMENT 

Memorandum 
n' 

TO     M. Patricia Carroll OATB: September 17, 1976 

FROM : Hafl H. Imlay 

SUBJICT:  Claim for minor medical expenses Incurred by Juror. 

I an forwarding to you two bills submitted by the 
United States District Court for the Northern District 
of AlabEuna for emergency medical treatment rendered to 
a petit Juror who was Involved In a minor accident in 
the courthouse while serving.  It Is my recommendation i     / 
that these minor expenses by defrayed from our        V   ^' 
appropriation for "Pees of Jurors". fl 

I 
This is a situation In which pror.pt emergency 

• treatment was necessary, not only for the safety of 
the Juror, but ^Iso for the timely continuation of the 
trial upon which she was serving. This fact and 
the manner In which the jljnjury was incurred persuade 
me that these expenses in the total amount of $25 were 
inherent In the performance of Jury duty so as to make 
it appropriate to pay them from the Jury appropriation 
rather than requiring the Juror to claim under either 
the Federal Employees Compensation Act or the Federal 
Tort Claims Act.  I am also transmitting an explanatory 
letter from Clerk Vandegrlft to Mr. Burchlll of this 
office regarding the circumstances involved.  If you 
need any further information, please do not hesitate 
to contact me. 

Enclosures 
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'    4 TwJvtT rUM iiVH. 
FUDIIC  VOUCHER  FO:)   i'UXCHASES  AND 

SE.-iVlCES OTHER Tl:N PE.tSONAl 

Administrative  Office  of  the 
United States Courtc 

Supreme Court Building 
Washington,  D.   C.     205^^ 

Mil VO '-' !• ntf/MO 

Nov : ibcr 't,   1976 
COMIIACI   •UHM* J>MOO*tI 

aouuTiDM HiHrtii *HO urt 

MAMI 

ADOUSI 

r 
Jefferson Clinic, P.A. 
Mercy Hospital 
1515 Sixth Avenue South 
Birmingham^ Alabama 33233 

tCHlOUU   MO 

—ff-nHjir— 
»AIO BY 

%)t:rte W.  Raymjn 

569/ 

u^ ».YOi^il^<^'U 

biKOWMl t|*MS 

fATII I ACCO«*<f WJHHI 

OOVtlHMlNI t. 

NUM»fl 
AND  OATf 
o» OtOH 

DATi or 

Ol Sl'viCI 

AVIlClfS  01 Sttvicu 

7/26/76 Emergency room treatment 
rendered to Mrs. Lois M. 
Dlenn, Resulting from on 
accidental fall Incurred 
while serving as.jetlt juror 
for the Northern District of 
Alabama. 

$ 10.00 

{Poy» mm( NOT ut* th* tpoc* b»low| $ 10.00 

I coMfun 

) nocxu     Tmi 
1 *0«M*O 

UCHANCE BAII 

-^ 3S 

(see attached for sipjnature) 
tAmtkmhttJ Qtl^ftrng Ofitff * 

ACCOUNTMC ClAlStfiCATiON 

1060925 
ON lUASUUI O* IMC UMTfO SlAllS 

.... _-. ~  ,ui*iottfi ifl ipr**" •" fiM"^i"d .1 •»» pidoo, »«• i^Mlarf oiOf H Bntiiair. mho 
' <Kt «pp'«'>'>( oAt*! kilt han « ih( ipMt [HDvidrd. a-c >>'i oifcul •Jlr 
i«n 1 •««iNri ii «c((>n*it « •"* ntmr »> • CMnpinf n i.Mi>«»(«n. |K« njnit eT the prif* •••••"t iht (a>«r-in) 

>(pa*t<( AJm*. *( •(U t> lh« (tpiiHf •» khicK hf t>j|Kt. i*wM ippT«    FM tamplt: 'John Onr Csmpci)  p«' 
fl SMslt. SMr*ll()'.0( 'Tlt*M>>«I '. « At "It W*r bt 
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4 TnjMn f«M JPCO 
PUBIIC VOUCHER FOX PURCHASES AND 

SERVICES  OTHER  TMAN  PERSONAL 

vOuO*» NO 

/Administrative Office of the 
" United States Courts 
Supreme Court Bulldinii 
Washington, D. C. 205')*! 

ru>v..-mber B, I976 
COMTlkCI •OWUt* ^ 

VOUOJIIOM MUMM* W« Mil 

r 
The Cooper Green Hospital 
1515 Sixth Avenue South 
Birmingham, Alabama 35233 

r*iD »Y 

1; ^ijciin^ Uftice." 

5697 

D*tt •rtoAt'^rtifltB*' 

oocowMt rtiMi 

PATIt « ftCCOUNt M 

OOVIlMMIMI %n NUMtt* 

NUMUt 
AND   OATI 
Of oto» 

BAH  O' 

01 sttvice 

ARTICIIS 01 StRviCtS 

7/26/76 Emergency room service   rend- 
ered to Mrs.   Lois M.  Glenn, 
resulting from an accidental 
fall incurred while  serving 
as petit  juror ^r the North- 
em District of Alabama. 

$ 15.00 

t^ 
(Poy— mw8l NOT v%» tht_tpo« b»tow| $ 15.00 

PAYMlNT. 

• J COMfUn 

I Q PATUt 

in*"*** 

Arr«>vfDro* EXCMANd lAII DirFEif Nas _ 

-^ i< 

_____^   (see  attached  for signature) 

ACCOUNIMC CLA&Sl»<AIlON 

1060925 NO  ObLrCi'.TiON[ 

CMOCNuoati ON TUAMMI or r»tf uNttto iiAru CHtCK NUMIH ON r;V(>r V****' 

' I'tiM Mi^ n (•iii'i tnj Mihoti*) m (pp*»Tf *•* (wnt»int<J i» ixif ptiMW. ont ii||nM««« valr it MNvnwr. o<l 
•rtt dM •ppwinf •ftirf "ill tiM « ttM tp«« ptMakJ. •»»» b« «Ati«l iiilr 

w nmnm* niii**. M *fli •> i^t opMUT » *hah h« t^ni. tiHiu tn*m    t*> «i*nif k     )«li«i Dor CaMpaai. 
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UNITED STATES DI TRICT COURT 
orncc or Ti     ei-cnic 

nutnr.LHH OieT.iicr oi' ALAOAMA 

Roor.v   10 I 
FcOtftAU   COUl.T   flOU-ftC 

CiRMlNCHAM. ALAUAKA 35203 

Saptember 7, 1976 

Mr. William R. Burchill 
General Attorney 
Administrative Office of the 

United States Courts 
Suproire Court Building 
Washington, D. C. 20S44 

•Dear Mr. Burchill: 

On July 26,' 1976, I had a telephone conversation 
with you regarding the injury of a petit juror in our 
court.  You instructed iiie to forv;ard the bills for the 
hospital examination and troatn.ent to you upon roceipt 
of same along with a  brief explanation of the incident. 
We are now in receipt of the statements from Jorferson 
Clinic and The Cooper Green Hospital in the total araounc 
of $25.00., and the same are herewith enclosed. 

Mrs. Lois M. Glenn was a petit juror serving in our 
court duly summoned.  She was sitting on a case in 
Judge J. Foy Gain's court at the time of the accident. 
Upon being recessed for lunch, Krs. Glenn stepped fron: 
the jury box, apparently, thinking the seat was on the 
sanui. level with the floor, there being no rail in fron: 
of the jury.  When she stood up and stepped forward, 
there was a six inch step-down and she lost nor balance 
and fell forv>'ard hitting her head against one of the 
counsel tables.  She v;ac taken to the Cooper Green Ko:;;);tal 
for examination by one of our deputy marsiials .  lortuiK.ttly, 
her injury was not serious, and she was released on the 
same date. 

You indicated in our convcri;;4tion vhjt the chargji 
for the Eorvicos rendered by the hospital and .loci.or 
would be paid out of the juror appropriations since no 
provisions are available for the pay.v.ent of charges out 
of any other fund. „,» 

Your prompt attention to this matter will be appreciated, 
and if you need any further information, please advise. 

Very truly yours. 

^•. A 
Janes E. Vandogriit 
Clork 

JEV:es 

Enclosures (2) 
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;A4NT 

JEFFERSON  CLINIC. P.A. 
MtaCY  HOSPITAL 

ISlS S'x'h  Avcnw*  Soufh 

Bitminghoin,   AloboTia J5333 

CLERK OF U.S. DISTRICT COURT 
FEDERAL B'JILDING 
1800  5th AVE NO 
BIRMTNCHAM    ALA     35203 

LOIS MAE GLENN 

80'.15 s 07 131   76 .933-1820 
NT   'to. DATC ornce PMOMEJ 

JEFFERSON   CLINIC.   P.A. 
MESCY HOSPITAL 
I SI 5 S..'K A.rnve Sovfk 
Birm.neham.  AluUma  35233 

(PATIENT) 
PLEASE  RETURN  THIS PORTION OF  STATEMENT   WITH VQUR PAYMENT 

[        DATE f>MYSlCtAN PROCEDURE CO'-iri.*rN^ &MOUHT 
N 

)7 .. 76 ROBERTSON EMERGENCY ROOM TREAI ItENT           910,0 10.00 

07 31  76 JEFFERSON   CLINIC,   P.A. 10.00 
^^ oATi c^                                                            NAME i^asass?;^ 

TMlSt C>UMeCS MI'MStMI  THE  »MvgiC<*N'S riC  rM  SCavtCCft '(MFOaMCD AT  MinCT HCsriTAI.. 
YOU MAT HCCII"! A St^MATC tIkL  FROM THE  nOS'lIAL.. 



200 

i •••>•.•••••'- 
- ) I.'/ ;i/7i 

!}-/l-i/7o fir,^ I 

i.LrVX   LOr.   M>5   U2 .\i;e    ;< i    •'HY    . 

'4L•••!•;!:   'ius 

A<S1    l..iJL    "J. 
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- ADMINISTRATIVE C'f riCE OF THE 
UNITED  STATE-i COURTS 

SUPREME   COUR^    auit-OING 
*' WASHINGTON, D C.   20S44 
'mSWUANDr.  KIRKS CAfcLH.   IMLAY 

..••CT.. «!«.«.   CM.^>. 

WILLIAM  E.  FOLCV 
•«^wr* September 17, 1976 

Mr. Janes E. Vandegrlft 
Clerk 
United States District Court 
Federal Courthouse, Roora lOH 
Birmingham, Alabama  35203 

Dear Mr. Veindegrlft: 

This is in response to your letter of September 7 
transmitting bills for the emergency medical treatment 
of Mrs. Lois M. Glenn, who was serving as a Juror ir. 
your court at the time these expenses v;ere incurred. 
In accordance with our telephone conversation I have 
transmitted these bills in the total amount of $25 
to our Fiscal Operations Branch, Division of Klnanoial 
Management, with the recommendation that they bo paid. 

As 1 explained to you over the telephone, ny 
recommendation that these expenses be paid from the 
appropriation for "Pees of Jurors" is based upon ths 
minor amount of these expendii:ures and the fact that 
they were incurred in a manner incidental to the 
performance of Jury duty.  Indeed, it appears that 
the.emergency medical treatment accorded to Mrs. 
Glenn was essential and had to be performed lm:r.edlately, 
both for her safety and also to permit a prompt 
continuation of the trial at which she was serving. 
As I am sure, you will understand, any medical e.xpenses 
incurred by a Juror which are of substantial nature 
and involve treatment beyond immediate emergency care 
could not be paid from our appropriated funds but 
rather would have to be recovered, if at all, under 
the Federal Employees Compensation Act in the case of 
a government employee on Jury duty, or by a claim 
under the Federal Tort Claims Act in the case of 
other Jurors. 

If you have any questions regarding this procedure 
or require any further information, please do not 
hesitate to contact me. 

Sincerely, 

William R. Burchill, Jr. 
Associate General Counsel 
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ADMINISTRATIVE OFFICE OF THE 
UNITED STATUS COURTS 

WASHINGTON. DC.   20944 

WILUAH   C.   FOLEY 

JOSEPH r. SPANIOU JR. JAN   3 X 1372 

Mrs. Ethel L. Taylor 
3011 Ave. N. 
Galveston, Texas 77550 

Dear Mrs. Taylor: 

This Is in reference to the claim for damages which 
you submitted to the Clerk of the United States District 
Court for the Southern District of Texas on October 31, 
1977.  I understand that this claim results from medical 
expenses incurred by you arising from a fall which you 
experienced while leaving the jury box during your service 
as a petit juror in that court pursuant to summons.  It is 
my further information that you are not employed by the 
federal government and are not therefore covered by the 
Federal Employees Compensation Act.  The Department of 
Labor has ruled that federal jurors do not by reason of 
their jury service come within the definition of "employees" 
at 5 O.S.C. $8101(1). 

Your claim has been forwarded to this office, which 
has the function of administratively considering and deter- 
mining claims under the Federal Tort Claims Act (28 U.S.C. 
$2672) which involve the federal judiciary.  The Federal 
Tort Claims Act provides that the United States shall be 
liable for injury or loss of property or personal injury 
or death caused by the negligent or wrongful act or omission 
of any employee while acting within the scope of his office 
or employment under circumstances where the United States, 
if a private person, would be liable to the claimant under 
the law of the place where the act or omission is alleged 
to have occurred. 

The information which you have presented to us states 
that you slipped and fell while stepping down from the jury 
box as the jury was dismissed.  Vou state further that as 
a result of this fall you incurred a broken cartilage in 
the left knee and subsequently underwent surgery to correct 
this condition.  There is no allegation as to the existence 
within the courtroom of any physical cause for your fall. 
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Mrs. Ethel L. 
Page 2 

Taylor 

As indicated, the Federal Tort Claims Act permits 
recovery against the United States only upon a showing of 
negligence on the part of its employees.  I do not find in 
your claim emy such showing.  On the basis of the information 
before me, I must therefore deny your claim for damages.  I 
very much regret that you experienced this misfortune during 
your jury service, but I can act upon tort claims only under 
the terms set down by the Congress as to the circumstances 
under which the United States shall be liable in tort.  I 
cannot find from the information which has been submitted 
that the incident which is the basis of your claim comes 
within the Federal Tort Claims Act and can support recovery 
against the United States. 

Accordingly, your claim for damages is hereby denied. 
Vou have the right under 28 U.S.C. SS1346(b) and 2675(a) to 
pursue this claim by filing a civil action in a United States 
district court within six months following the mailing of this 
notification. 

Sincerely, 

William E. 
Director 

Foley 

cc:  Mr. Jesse Clark 
Chief Deputy Clerk 

NRBtBOO 
Folay 
Daybooks    •   n   , 

WRB 
CHI 
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UNITED STATES GOVERNMENT 

•»'•• May 17, 1978 ~" memoran4i^m 
*""'TJldbert J. Pel 11 coro 00^. ? 1 .'> 

•""*'• Your Request to Poll Clerks Re: the Incidence of Juror Injuries 

•~' Carl H.  Imlay 

As a result of your telephone request of Hay 12, we contacted Mally 
Furstenau and asked that he set In motion his clerk representatives In 
each circuit to poll the district courts In their respective circuits 
with regard to the following: 

1) Have you had any Instances where jurors were Injured while 
serving? and, 

2) If so, were any claims filed against the Government? 

The responses were as follows and they are listed by circuit. 

FIRST CIRCUIT 

Puerto Rico - Juror fell down flight of stairs, no claim was filed. 

Massachusetts - Juror mugged, no claim was filed. 

THIRD CIRCUIT 

New Jersey - A juror had a tooth knocked out.    A claim was submitted for 
full bridge work and was partially paid. 

FOURTH CIRCUIT 

Maryland - Three jurors Injured.    Claims paid by Judiciary in the 
amount of $423.17.    An additional $89.50 was paid by the Marshal.    There 
still exists a possibility of a claim re one of these jurors. 

Virginia (W) - Two Jurors Injured.    Judiciary paid claims of $103.88. 

South Carolina - Two jurors injured.    The Judiciary paid expenses of 
$235.80 and Medicare paid an additional $163.20.    A juror claim of 
$2,000 vas filed with the Aitalnistrative Qffice in 1976 on Form SF95. 

FIFTH CIRCUIT 

Georgia (N) - One Juror who was a Federal employee was injured. 

Alabama (N) - Four jurors were injured.    Two jurors had heart attacks 
and the Judiciary paid ambulance costs. 
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Texas (S) - One juror was injured. 

SEVENTH CIRCUIT 

minois (N) - Two jurors were injured.    No claim was filed. 

EIGHTH CIRCUIT 

Iowa (S) - One juror was Injured. The Judiciary paid hospitalization 
costs. 

Missouri (W) - One bankruptcy court witness was injured. A suit is 
pending. 

NINTH CIRCUIT 

California (C) - Four jurors were injured. One filed a claim and 
nothing happened. 

California (S) - One juror was injured. 

TENTH CIRCUIT 

Kansas - One juror injured in auto accident enroute. No claim was 
filed. 

Oklahoma (E) - One juror suffered a fall. Claim pending against GSA, 

Oklahoma (W) - One juror fell in a restaurant. We paid hospitalization 
on an AO 19. She is suing the restaurant. 

Wyoming - Illness of juror. We paid emergency room costs. 

We have not yet heard from the Second and Sixth Circuits and although 
some of the information is sketchy, I hope that it is of some assistance. 
Let me know if you will want any more detailed information. 

35-551 O . 79 - 14 
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INJURIES   BY   JVFIBS 

July   25,1977 

Mildred   Chaplin 

Cause   of  Injury 

Grand   Juror   who 
was   injured   en 
route   to   court 
from  work   (Fall 
from   bus) 

Pi sposition 

Filed   work 
compensation 
form   c job 
covered   her 
ittjurjf 

Januarir 26,1978 Injured   en   route 
to  court.    (Fell 
on   ice   near  Subway 
Station   at   Union 
Station. 

Taken   to   VA 
Hospital   c 
released. 
(No   forms 
filed 

March   20,   1978 

ZXiAoJis Swoirl 

Injured while   hanging 
coat   in   cloak   room 
in   juror's   lounge 
(4314)   Rack   fell 
from  wall   and   injured 
juror's   shoulder 

Examined   by 
Doctor   C had 
bruised   shouli 
(Sent   a   work 
compensation 
form  although 
non -govemmer.' 
we   did  not   ret. 
completed   for. 

SEE   ATTACHMEKTS 
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V.  Coverage of Jurors by Federal Employees Compensation 
Act 

In accordance with the resolution of the Judicial 
.Conference of the United States adopted at its March 6, and 
7, 1975 meeting, I am transmitting to the Congress for its 
consideration title V of this draft bill, which would provide 
Federal Employee Compensation Act coverage, not only for 
federal employees serving as federal jurors, but as well for 
all other persons performing jury duty in federal courts in 
fulfillment of one of their obligations of citizenship. 

Although coverage for federal employees who are serving 
as federal jurors was provided in the Act of September 7, 1974, 
Public Law No. 93-416, 88 Stat. 1143, the extension of such 
benefits to private citizens who are injured while serving 
as federal jurors was not provided in that legislation. 
Nevertheless, Senate Report No. 93-1081 (to accompany H.R. 
13871) evidenced agreement at that time with a similar 
resolution of the Judicial Conference adopted in March, 1974. 

Serious problems can arise when federal jurors who do 
not happen to be employed by the United States Government are 
injured or disabled while in the performance of their jury 
service.  On several occasions prior to and since the enactment 
of Pub. L. No. 93-416, the U. S. Department of Labor has re- 
jected federal jurors' claims for injury compensation on the 
basis that jurors were not defined as "employees" of the 
federal government within the meaning of 5 U.S.C. $8101(1). 
Since the enactment of Pub. L.   No. 93-416, nothing has happened 
to indicate a change in this position relating to persons, 
not federally employed, who are serving as jurors in federal 
courts.  The purpose of this portion of the bill is to provide 
remedial legislation to specify that compensatiorvJ^enefits 
shall apply to all persons serving as federal jurors. 
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strong policy reasons exist for bringing all federal 
jurors within the coverage of the Federal Employees Compensa- 
tion Act.  Jurors provide a valuable service to the government. 
While in actual service as a petit or grand juror, the citizen- 
juror should rationally be accorded the benefit of protection 
in case of a "job-related" mishap.  What begins as the fulfill- 
ment of a high duty of citizenship through public service to 
the government could be turned into an economic catastrophe 
for the juror in the event of an accident or injury while 
serving.  Presently a person injured while serving as a juror 
cannot recover compensation unless he can bring his case under 
the Federal Tort Claims Act by proving negligence in the 
government agent, a difficult burden.  Moreover, this inequity 
is compounded by the fact that a federal employ.3e is now covered 
by these compensation acts.  It would also contribute to the 
juror's peace of mind, especially in a protracted case or in a 
situation where he must be transported to make a site inspection, 
to know that this benefit is available.  This aspect of the 
proposal might be especially reassuring to the head of a family 
or to the timorous juror sitting in a sensational criminal case. 
While jurors are very seldom injured, we do have a record of 
several such cases. 

The enclosed draft bill would add a new section, section 
8142a, to chapter 81 of title 5.  Proposed section 8142a(a) and 
(b) define the protected juror to be one who is in actual attend- 
ance upon court and specify when payments can commence.  Proposed 
section 8142a(c)(l) defines the rate of pay that a federal juror 
is deemed to be receiving for purposes of the compensation 
scheme provided for in chapter 81.  This subsection also takes 
into account and specifies the compensation of the federal 
employee who is receiving his normal rate of pay while on court 
leave pursuant to S U.S.C. S5537 and 6322 to be his actual rate 
of pay.  Section 8142a(c)(2) limits and defines when the juror 
is deemed to be in the performance of duty, assuring that claims 
for compensation may not be granted except for duty-related 
mishaps.  Federal jurors would not be made actual employees of 
the federal government.  Nor should this amendment be construed 
to characterize jurors as employees for any other purpose than 
the compensation for injuries resulting from jury service. 
Section 8116(c) would make recovery under the Federal Employees' 
Compensation Act the exclusive remedy of the juror against the 
United States for such injuries. 

It is the view of the Judicial Conference that the adop- 
tion of the various proposals contained in this draft bill 
would expedite the operation of the jury system and provide 
for a desirable certainty in its administration, as well as 
improving the conditions of service of the individual juror. 
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(e) 

Juiie 0, 1978 

Honorable Robert Kastenmeier 
Chairman, Subcoauaittee on Courts, Civil Liberties 
and the Administration of Justice 

House Judiciary Committee 
2137 Rayburn House Office Building 
Washington, D. C.  20515 

Dear Mr. Kastenmelsr: 

I ar. writimj in referunco to h.R. 3327, a bill to ar.snd 
title 28 to pen.iit the resignation of judcjcs of the Unitod 
States witli tho ricjht to continua to receive pay 2t a<je oi 
upon tho coin;>letiot» of lii years of judicial aurvico.  At 
the hearing on thi3 and other bills beforo your subccr.-.'.ttee 
on May i,   1978, it v;a3 rcyuGstoa that we cupply aJditicnal 
inforoatioi. as to tiic prosi'.octivc costs which would roiult 
fxoc tjio cnactrcnt of b.K. 3327. 

After due conoicioration of tho effect of this bill, it 
ia the opinion of tiic /tdulnistrativc Office that no aouitional 
cost would accrue to the Govoriir.;ent as a result of its cr.actr.ont. 
Section 371(b) of title 2B, United States Code, presently ;)ro- 
vldes that any justice or judfjo of tiie Unitod States v/.io hns 
been ajjppointcd to hold office durinc ^ood behavior may rc-tain 
his office but retire fron regular active servica (coi:T:iC..-ily 
known as tiio taking of "senior judcfo" status) after attaining 
the age of 70 and corr.jjlating at luast ten years of judiciil 
service, or after attainintj the a.r:^  of 65 and co'v.loti.v; at 
least 15 years of iuch sarvice.  tioction 371(a) of titlo 23 
further accords to such a justice or judge, who rcsicrjiS his 
office aftor attaining the arjC of 70 a:'.J serving at isast 
ton years, the continued rigiit to receive for tiia  re»ai.idar 
of his lifetine the judicial salary which he was recaivi.ig 
at the tiire of his resignation. 

The sole purpose and effect of ll.R.   3327 is to rcccnclle 
the ace and service roouirorienta of Eect,ion 371(a) vfitji those 
of section 371(b), thus froviding that a judge r.ay rcsifia vritn 
tho continued right to salary, as well as retain his office 
but retire fron regular active service, upon attaining tho 
age uf C5 years and coziplctlng at least 15 years of judicial 



210 

service. Thus a judve In this ago and service category, who 
vould now have available only the option oC  retiring to senior 
status ancJ continuinf, to hold tiic juciolal office, thus pre- 
cluding him from rtsunlmj the privnto practice of law or assuislnc] 
any other public or private on;7loyr,cnt, would luidcr thi3 i.iH 
acquire the aiMltional alternative of rcsi^nina his officu vitii 
continued tntitlerent to oalary, thereby fronino hiia to ;.ursuo 
other public Eervico or private oriJloy.?.unt opportunities.  In 
the case of both the resigned juCge a:'d the retired judcc, a 
vacancy on his court would be created, reijuiring the appoint- 
nent by tbo President of a successor. 

To dcterr.ine the cost consocuencea of U.K. 3327, it ic 
necessary to conparo the expenditure of the Governiaent at 
present for a rutirod jud^e and for a jua^jc w>.o has rcsic<nuu 
on salary under 2!i D.S.C. j-J71.  Tlie resigned jud>j,i no loii^cr 
holds the office ajid thus has no further entitlen-.ont to Coverii- 
ment benefits except to receive for the duration of his lifstine 
the judicial salary which he has beeu receiving at the ticc of 
his resignation, as providoJ by section 371(a). 1/ The con- 
tinued right to such salary payinents has been described as E. 
consideration for the rolinquislui.'cnt by the judtje cf his office. 
Johnson v. United States, 79 F. fiupp. lOa, 210 (Cu. Cl. l'J4S). 
it la important to recocjnise, however, that this continued right 
applies only to the judicial salary which was bein<; paid at tiie 
time of the resignation, and it docs not entitle the rvsignsd 
judge to any increases in such salary which may subsequently 
tahc pXaco. 

The judge who retires by a:;euning senior stacus under 
section 371(b) is in a very different situation frou tha resigned 
judge because he continues to hold the office.  See Iiocth v. 
Uwited States, 291 U.S. 339 (1934).  Thus he is fully entitled 
to continue to receive the salary of that office, including any 
increases in salary which become i;ayable after the date o£ his 
rotireiaent to the judges of the category of federal courts on 
which he has served,  because thd retired judge retains his 

1/ Certain resigned judges Eiay also retain the right to sorie 
continued coverage under the Govoriinent iSaployoes Life In- 
surance and 2,e«lch Insurance trograjas. Those conscquoncoa 
are outllnad in the attached i:.eii:oranduin as to the compara- 
tive benefits avallablo to resigned and retired judges. 

Pago 2 
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judicial office, he i« elitjlbXe to continue to porforr. judicial 
duties upon designation and assignncr.t by the appropriate 
authority as provided at 23 U.S.C. 2294. v:hcn a retircu juaga 
continues to perfora a full or substantial volur.c of ju^iicial 
»*ork in conformity with ouch a designation and aosignir.ojit, tiio 
Judicial Conference has authorized that ho nay retain cnonbcrs 
in a federal courthouse and ray continue to cii.ploy a staff to 
tho extent necessary in the dist.oEition of his judicial business. 
Our records indicate that there are presently on our rolls 179 
retired federal judges, of w.'iora 164 continue to pcrfcm sufficient 
judicial duties to entitle then to retain at least a partial 
staff. Thus it appears that, in the case of tho great .T»ijority 
of the senior judges presently in our syetcrj, tlie oxocnditurcs 
of tho Govcrnrujnt on their behalf are identical or 3ubsta:;tialiy 
as great as those on behalf of active judges. 

It should be cniphasised that the resignation and the rotire- 
Dent of a judge of the United States, while having different 
personal consequences in nany reoi-ects for tho individuals in- 
volved, have one important factor in cot,3ion. Eoth of tliese 
personnel actions lead to thd creation of a judicial vacancy 
which shall be filled by the appointnont of a replaccL.cnt 
judge.  In the case of a judge who resigns on salary, his 
office bocor«is vacant in the canic uanner as that of any other 
judge who resigns.  In respect to a judge who retires fron 
regular active service, section 371(b) provides, "The President 
•ball appoint, by and with the advice and consent of the Senate, 
a successor to a justice or judge v/ho retires." Thus tlic 
Governnent is required to assuinc the additional costs associated 
with a replacenont judge in the case of a fcdural judge who 
either retires or resigns on salary. 

Tho only differonco in tlie cost consequences of these two 
situations is in rcspc-ct to t2io carryover costs which L-.ust bo 
assured by the Government to discharge its continuing obligations 
to the judge who has created tho vacancy by citiier resigning or 
retiring.  In this regard 1 hope to have doDonstrated that such 
costs are lover in the situation of a judge who has resigned, 
since the obligation of the Governnent is lintitad in t^iia 
instance to the continued payocnt to him for life of ths salary 
which it was paying hir. at the tine of his resignation. In the 
case of a retired judge the corrcspondiixg cost will noccssarily 
be higher in futiirc years by virtue of tlie fact that his retention 
of tlio office entitles hiia to continue to receive tho salary of 
that office, as augmented by all future salary increases which 

Page 3 
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may ba awarded to the Federal Juulclaxy. 2/ Vhia increased 
salary cost associated with a retired judge over a resigned 
judge will be avoidcvli only If no incr.'iases in judicial salaries 
arQ nade between the dat« of the juUgc's retircr.er.t autd  the tizo 
o£ bis death. 

In conxjaring tiio cost consequences of these tv;o typec of 
judicial replaccrent, it ir.ust also be considered that senior 
judges who have retired free regular active service nay continue 
to perfona judicial duties, whereas resigned judges no longer 
bold the office and obviously nay not do so. 'his continued 
service by retired judges hac been of groat benefit to the 
Judiciary in the face of sharply rising caseloads, but it also 
results in costs to the Govariurent in the fom of continued 
expense for spaco, staff, and support services for the senior 
judge. A senior judge who is still handling a virtually full 
caseload, as t.o3t of then are, is cntitlctl to tlie full cor::pler.K!nt 
Of staff support available to an active judge, which consists of 
a secretary and two law clerks. 3/ By way of illustration as to 
the expense to the Govermr.ent of these staff salaries, there is 
established in our current appropriations act an ago>^<:?<^t^° staff 
salary limitation of 9C7.119 for circuit jud*;es and #40,760 for 
district judges, i/ 

 »— 

2/ For cxair.ple, a United States district judge who assured 
senior status in 1976 would then have been receiving $42,300 
per year in salary. lioglnning in March, 1977, hovjevor, ho 
would have bccoze entitled to the higher salary of $S4,500 
which becait.e payable to district juugas at that ti::^ u5>on 
the rccorctendation of the President based upon n cjueura.-inial 
review by the Coriniiosion on Lxecutivc, Legislative, and 
Judicial Salaries. Lihcwiso a senior circuit judge who 
retired in 1S76 at the saloiry of ii44,GOO wo'jld now be re- 
ceiving $j7,:>00, and a retired Associate Justice of the 
U. S. Supruno Court whose salary in 197C was S6C,000 would 
now be paid $72,000. 

3/ A district judge also receives tlie services of a courtrooic 
deputy clerk and a court reporter. Knile senior julges are 
not entitled to be assigned their own court reporters, rc- 
portorlal services ir.ust nevertheless bo provided for hearings 
and trial proceedings conducted by tlicr.. 

4/ Sea tlia Judiciary' Appropriation Act, 137ii, Public Law iio. 
95-86, title IV, 91 Stat. 435. 
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VZe bollcvc it Bay be concludod froa the foroyolng dates 
that the enactcent of JI.R. 3327 night actually result in a cost 
savings to the Govcriuaent. 'ihiz  conclusion Uorivos fro:.- t!ic 
fact that the bill pay oncourago sor.-j judcos who plan to retire 
from regular activu service to resign instead, thus alleviating 
the neou to pay tliois any salary i.icrciaBcn cubscfjucntly rrr.utcd 
to feUeral jutlges am! saving the cost of providing staff, npace, 
and support in t'le event that they were to nerfom continued 
judicial service in senior status, "hero must, of course, 
be weighed against this cost savings the loss of any judicial 
serviciis uhich these jucgoo r.iyht have oorfomed had t}\ey asauTced 
senior status and retained their offices instead of resigning. 
It should be understood in this regard, howovsr, tl-.at tl.cre is 
no rccuirei.iont or obligation mx)n senior judges to continue to 
undertitke judicial assignn-ents.  It ia ;»rovidod at 23 U.S.C. 
S294 that they nay be designated and assigned to perforr. only 
such judicial duties ao they are "uilling and able to undertaJio.' 
A senior judge who has become so disillusioned with the judicial 
function that ho would seriously wish to resign his office and 
assuLie a different position is unlikely to be sufficiently ir^ti- 
vated to continue to perform judicial duties in the event that 
he \.'cre to retire to sanior statiis instead of resigning, uhicn 
at the t,reQant tiru would be the only alternative open to him 
until ho had attained the ago of 70 years.  I night add that 
such an attitude is in sharp contrast to that exhibi'-ed by the 
ovorwaelEiing ir^jjority of our present senior judges, as indicated 
by the fact that 164 out of 179 judges in senior status are now 
perfonning sufficient judicial business to continue to be allov;cd 
a staff. 

In sucttcary, II.R. 3327 can be e>:?octed to result in a cost 
savings to the Govcrncent to the e:;tcnt that its cnactr^cnc cay 
motivate so:.:o federal judges, who have attainou the age of C5, 
served at least 15 years, and no longer desire to be judr-»3, 
to resign their offices instead of retiring to senior judge 
status. The enacti.-.snt of this bill could result in increased 
cost factors only to the extent that it night cause sor-a few 
federal judges v;ho have attained its niniriun ago and service 
requlrenonts to resign froai the bench and who, in t!ic absence 
of the resignation option offered l>y this bill, would h^vo 
remained active judges instead of ertercising the oj^tion i-iroacntly 
available to then to retiro to senior status under 26 U.C.C. 
S371(b).  ^he loss of the exiJurionce and ncuinon posscscrtd by 
judges in this ago group would be unfortunate, and their resig- 
nation would result in increased costs to the Governr.ent in 
continuing to pay thoE the salary wliich they were receiving 
at their resignations while providing full salary Jind staff 
resoiurcec for their succeasora on the bench. 

Page 5 
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It seenis obvious, nevertheless, that this aiCcct  will 
rarely if ever be exporlencotl as a result of the enactnont of 
U.R.   3327.  Jadoes who have corvoJ 15 years in that capacity 
^uld attained tho ago of 65 will nor::.ally La sufficiently 
satisfied with their judicial office that they v.-ili not bo 
tccptcd to resii^n and cnbark upon a new career.  liiccod ro- 
sicjiiatioas by federal ju.itjes at any aye have provcru ovc-r the 
years to Lc a fairly unusual pUenowenon.  -he records of 
this office inaicatc tiiat in the past ten years only 21 
federal judoes have resigned, and only four of these juitjos 
have had the age and service sinalifications presently ip.iposcu 
by 23 U.S.C. S371(a) to give the:i the right to the continued 
payaient of their salary.  Vhis group of judges vjho have 
resigned has consisted predor.ilnaiitly of younger r'.en wlio wore 
at the stage of life to be confronted v;ith tho financial 
responsibility of raising and educating children.  This will 
not nomally bo true of judges who have attained the age and . ' 
service qualifications Inposeu by U.P.. 3327 for resignation .. 
on salary .5/ .. '"' 

Thus any increased cost factor attributable to tho   " |, 
effect of U.ll.   3327 in causing judges to resign instead of 
retaining aotivj judicial status is likely to be so rarely 
experienced as to bo scarcely worthy of further considerauion. 
In tho very rare situation in which a judge in this ago and 
service category would wish to resign, )ie is r:uch ir.oro lively 
to bo icotivated by a desire to render continued public service 
in a different capacity than by tho socking of private profit. 
There have been several recent exarplcs of federal judgts v.'ho 
have left the bench to render Eioaningful service elscvhore in 
GovernFicnt, including Attorney General Griffin r.ell. Solicitor 
General l<'ado McCree, Director liilliare Kebstor of the Fe.'icral 
isyrcau of Investigation, and forv.ar wjputy Attorney Cor.cral 
Harold Tyler.  When a judge is dceceu best qualified by the 
President or other a;^pointing authorities to fill a certain 
position elsewhere in Govcrnrent, it uay he  in tho buct in- 
terest of the public to offer hin a :i;eans tc rid hit.solf of 

5/ The nunber of sitting federal judges who would be aCfectcd 
by this bill is not largo in proportion to the Judiciary 
as a whole.  Vho records of oar Division of Porsonr.el 
indicate that only 44 out of SIG active judges have now 
attained the age of 65 and coaoleted 15 years of judicial 
service. Onl^ 32 of tliooc judges are bcitwocn tUo^agas of 
65 and 70. _-,,; 3  _-,.^       i. •JOI:^\i  ,.'^ i-.n-.       "-.• •- T/ 

1 
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the judicial office at the age of 63 with continued entiblo- 
ncnt to the salary of that office for life, in order that ho 
may be free to accept other opportunities for public eervica. 
This would be an additional salutary affect of 11.R.   3327. 

I hope that the forccoing observations oay be of assist- 
ance to your subiilttce In its consideration of this bill. 
If vo can be of further assistance, we shall of course be 
ploased to do so. 

Sincerely, 

Carl U.   Imlay 
Goncral Counsel 

enclosure 

bcc: W. Wellar 
VmB:BOD 
FOLEY 

i^'DAYBOOKS .     • • .    ,  , ' 
FILE: 'yujlr:,    X.:AL' .. Z A.'-' 

Page 7 



216 

APPENDIX 3—ADDITIONAL MATERIALS ON THE 
AMERICAN JURY SYSTEM 

(a) 

FEDERAL JURY SELECTION AND SERVICE 
BEFORE AND ARER 1968 

by 

HONORABLE ARTHUR J. STANLEY, JR. 

Reprinted from 
66 Federal Rules Decisionl 

COPYRIGHT © 1975 by WEST PUBLISHING CO, St  Paul. MImwU 

All ilgMs mentd 

COMPUMENTS OF WEST PUBLISHING CO. 



217 

FEDERAL JURY SELECTION AND 
SERVICE BEFORE AND 

AFTER 1968 

by 

THE HONORABLE ARTHUR J. STANLEY, JR.* 

TTie framers of our Constitution were thoroughly steeped in 
the traditions of the common law of England. They believed 
with Blackstone that "a right of trial by jury, or the country, is 
a trial by the peers of every Englishman, and is the grand bul- 
warlc of his liberties, and is secured to him by the Great Charter." 
They subscribed to the ideal expressed by Lord Justice Devlin, 
who stated at a later date that, " • • • trial by jury is more 
than an instrument of justice and more than one wheel of the 
Constitution: It is the lamp that shows that freedom lives." * 
Fully understanding that trial by jury was described by Black- 
stone only as a privilege, they transformed that privilege into a 
right by the adoption of the Bill of Rights. By the Sixth Amend- 
ment, the right to trial by an impartial jury was guaranteed to 
all defendants in criminal cases, emd the right to trial by jury 
in suits at common law, where the value in controversy exceeds 
twenty dollars, was preserved by the Seventh Amendment. 

The jury known to the Founders was the common law jury, 
described by the Supreme Court as " • • • a body of men 
composed of the peers or equals of the person whose rights it is 
selected or summoned to determine; that is, of his neighbors, fel- 
lows, associates, persons having the same legal status in society 
as that which he holds." * 

For almost 170 years, and until the establishment by Congress 
of independent federal juror qualifications in 1957 * competency 
to serve on federal juries was determined by the statutory stand- 
ards set up by the state in which the federal court was located. 

* Senior Judge,  United  States  Dig- I.   Devlin,   Trial   by   Jury,   p.   164 
trict   Court,   District   of   Kansas; (1966). 
Chairman, Committee on Operation 
of the Jury System of the Judldal 2.   Strauder v. West Virginia, 100 U. 
Conference of the United SUtes. S. 903, 308, 25 L.Bd. 664 (1879). 

3.   P.U 85-316, 71 Stat 638. 

375 
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The standards differed widely from state to state. For example, 
in some states men and women served without distinction, in 
some women were completely disqualified from serving on state 
juries, while in others women called for jury service were re- 
quired to be excused upon request. 

Within the limits fixed by state law before the effective date 
of the 1957 statute, and after that date circumscribed only by 
the standards prescribed by that statute, the federal courts were 
free to adopt their own systems for the selection of prospective 
jurors. Some resorted to city directories or telephone books. 
Some utilized registration lists or lists of voters. In most of the 
districts the key msui system was employed. In answers to ques- 
tionnaires from the Committee on the Operation of the Jury 
System the reports of the Qerks of the District Courts revealed 
that in 1958, in procuring the names of prospective jurors, 21 
districts used lists of voters in whole or in part, and 38 relied 
entirely or partially on the key man system.* Others used tele- 
phone directories, local tax rolls, or state jury lists. Some enlist- 
ed the services of club officers, bankers, United States Commis- 
sioners, or acquaintances. One called upon "the president of the 
PTA," and one utilized "Negro college lists." » Almost half of 
the clerks reported the acceptance of volunteers or unsolicited 
recommendations of the names of prospective jurors. 

Queried, as to whether race or national origin was a factor 
in the selection process, the clerks of 68 districts answered with 
an unqualified "No." Four clerks answered, "No, except to in- 
sure representation." Asked whether any effort was made to 
secure adequate representation of various economic groups, 26 
clerks did not answer, 14 said no effort was made, and 45 stated 
that this was left to their sources—^the key men, club officers, 
etc. 

These practices prevailed despite the fact that as early as 1946 
the Supreme Court had said: " • • • The American tradition 
of trial by jury, considered in connection with either criminal or 
dvil proceedings, necessarily contemplates an impartial jury 

4.   The practice  of  asking Individ- 5.   Summaries  of  Replies  to  Ques- 
aals, known as "key men," to sug- tionnaires Addressed to Clerks of 
gest  the  names  of  persons   who the United States District Courts 
were likely to be good jurors, that by the Committee on the Operation 
Is,  in the  language of the  Knox of the Jury  System, compiled by 
Report, possessed of a "high degree the Institute of Judicial Admlnls- 
of intelligence, morality. Integrity tratl<nL 
and ctnunon sense." 
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drawn from a cross section of the community."" The Court, 
exercising its supervisory powers over the administration of jus- 
tice in the federal courts, reversed the affirmance of a judgment 
based upon the verdict of a jury drawn from a panel admittedly 
not representative of the community. Mr. Justice Frankfurter, 
dissenting because no constitutional issue was at stake and be- 
cause he believed that corrective measures, if required, should 
be taken by the legislative rather than the judicial branch, said: 

" • • • [T]he jury system, that indispensable adjunct 
of the federal courts, calls for review to meet modem con- 
ditions. The object is to devise a system that is fairly rep- 
resentative of our veiriegated population, exacts the obliga- 
tion of citizenship to share in the administration of justice 
without operating too harshly upon any section of the com- 
munity, and is duly regardful of the public interest in mat- 
ters outside the jury system. TTiis means that the many 
factors entering into the manner of selection, with appro- 
priate qualifications and exemptions, the length of service 
and the basis of compensation must be properly balanced. 
These are essentially problems in administration calling for 
appropriate standards flexibly adjusted." ' 

I am not prepared to say that under the selection systems em- 
ployed before 1968 the 12 men and women eventually drawn to 
sit in the jury box in our federal coiorts were not faithful to their 
oaths or as fair to the litigants as those selected today under the 
provisions of the 1968 Act. Nor do I believe that there were 
many instances, if any, where the judges, the derks, the jury 
commissioners, or those from whom they sought assistance, in- 
tentionally brought into the courtroom for voir dire examination 
prospective jurors who were prejudiced and biased and who would 
violate their oaths as jurors. 

I am sure that most would agree, however, that it cannot be 
demonstrated that the venire produced by the key man system, 
or by consulting with bankers or with the presidents of Parent- 
Teacher Associations, actually represented a fair cross section 
of the community. Regardless of the sources from which the 
names were obttiined, those charged with the duty of preparing 
the final list of veniremen were compelled to apply subjective 
tests in deciding who should be retained and who rejected. Such 
action was encouraged, if not required, by the philosophy ex- 

6.   mel V. Southern Pacific Go., 828     7.   DlssentinK   opinion    of    Jostice 
0.S. 217, 66 S.Ct 964, 90 L.Ed. 1181 Franlcfurter, 828 U.S. at p. 232, 66 
(1946). S.Ct at p. 991. 

M F.R.D.—24\4 
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pressed in a report of the Committee on the Operation of the Jury 
System approved by the Judicial Conference of the United States 
at its September, 1960, meeting. In that report, in commenting 
on the 1957 amendment to 28 U.S.CA. § 1861 establishing inde- 
pendent qualifications of federal jurors, the Committee said: 

" • • • Large groups of intelligent, qualified citizens, 
including women and professional people, previously unavail- 
able by reason of disqualification or exemption under state 
law have been rendered eligible for federal jury service. 

"Thus substantial steps have been taken toward the ideal 
stated in the earlier report: 

" 'It is the sense of the Committee that jurors to serve 
in the district courts of the United States should be 
drawn from every economic and social group of the 
community without regard to race, color, or politics, 
and that those chosen to serve as jurors ahouid possess 
as high a degree of intelligence, morality, integrity, and 
common sense, as can be found by the persona charged 
with the duty of making the selection.' " " (Emphasis 
supplied) 

The "earlier report" is that of the Knox Committee presented 
to the Judicial Conference in 1943. The "persons charged with 
the duty of making the selection" were the clerk or his deputy 
and a jury commissioner appointed by the court who was requir- 
ed to be "a well known manber of the principal political party 
in the district, opposing that to which the clerk, or his deputy 
then acting, may belong." It was the obligation of these two to 
keep the jury box filled to a minimum of 300 names by placing 
the names of qualified persons eiltemately in the box, "without 
reference to party affiliations," until the box contained the re- 
quired number of names.* It should be noted that then, as now, 
18 U.S.CJV. § 243 provided that: 

"No citizen possessing all other qualifications which are 
or may be prescribed by law shaU be disqualified for service 
as grand or petit juror in any court of the United States, or 
of any State on account of race, color, or previous condition 
of servitude; and whoever, being an officer or other person 
charged with any duty in the selection or summoning of 
jurors excludes or fails to summon any citizen for such cause, 
shall be fined not more than $5000," 

8.   The Jury Byttem in the Federal     9.   89 Stat 878. 
Oourtt, 26 F.B.D. 400, 425. 
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and that 28 U.S.C.A. § 1863(c), as it then read, proscribed the 
exclusion of any citizen from service on a federal grand or petit 
jury on account of race or color. 

The "qualified persons" whose names were placed in the jury 
box by the clerk and the jury commissioner were those whose 
names had been obtained from the sources utilized and who met 
the qualifications set forth in the 1957 Act; that is: were citizens 
of the United States at least 21 years of age; resident in the dis- 
trict for one year; had not been convicted of felony; were able 
to write, speak and understand the Eiiglish language; and were 
laboring under no disabling mental or physical infirmity.** "Die 
statutory scheme made women eligible for service on federal 
juries and prohibited disqualification of members of racial £md 
ethnic minorities, but failed to provide for adequate representa- 
tion of the various economic and social segments of society. In 
the 1960 Report of the Committee on the Operation of the Jury 
System it was recommended that care be taken to avoid the use 
of sources of names which were too limited in scope, thus avoid- 
ing the practice held bad in the Thiel case. 

The Committee, at least until 1960, recommended that those 
selected for jury service "should possess as high a degree of in- 
telligence, morality, integrity, and common sense as possible." 
The recommendations were approved by the Judicial Conference 
at its September, 1960, session." Citing Supreme Court deci- 
sions dealing with racial discrimination in the selection of ju- 
rors," the exclusion from the jury list of daily wage workers," 
and women," the 1960 Committee expressed its belief that "the 
choice of means by which aU sections of society are to be reached 
• • • is one which must be entrusted to the sound discretion 
of the court of each district." It urged that the use of state jury 
lists as a source of names be discontinued because in some states 
black citizens were inadequately represented on the lists. It rec- 
ommended that the key man system be supplemented by the use 
of questionnaires to each person whose name was suggested so 
that the jury commission might be satisfied that the nominee 
was qualified to act as a juror.   In the 1960 report the Commit- 

10. P.L. 85-815, 71 SUt 688. ton v. Mississippi, 332 U.S. 463. 68 
S.Ct 184, 02 UEd. 76 (1947). 

11. The Jury System in the Federal 
CourU, $upra, at p. 418. 13.   Thiel   v.   Southern   Pacific  Ca, 

lupm. 
12. Avery v. Georgia, 345 C.8. 550, 

78 S.Ct 801, 07 I/.Bd. 1244 (1953); 14. Ballard T. United States, 329 U. 
Cassell T. Texas, 339 U.S. 282, 70 S. 187, 67 S.Ot 261, 91 L.Ed. 181 
S.Ct 629, 94 L.Ed. 839 (1960); Pat-        (1046). 

35-551  O - 79 - IS 
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tee, heeding the Thid decision, emphasized that the lists of pros- 
pective jurors must include representatives of all social and eco- 
nomic groups in the community and that there could be no dis- 
crimination because of race, sex or political affiliation. 

TTie key man system was mortally wounded in 1966, and, in 
the language of the old common law murder indictment, "lan- 
guished, and languishing, died." The fatal wound was inflicted 
when the Court of Appeals for the Fifth Circuit reversed a con- 
viction by a jury empaneled from an array in which Negroes were 
under-represented, even though the clerk and the jury commis- 
sioner did not si)ecifically intend to exclude black citizens." The 
court also held that because the grand jury was similarly com- 
posed the indictment itself must be dismissed. 

The Judicial Conference of the United States, by resolutions 
adopted at its September, 1966, meeting, endorsed "the principle 
of random selection of the jury venire in a manner that would 
produce a fair cross section of the community in the district or 
division in which court is held," and directed the Director of the 
Administrative Office to communicate with the chief judge of 
each district court then using the key man system to ascertain 
whether, in lieu thereof, there had been adopted a system of 
random selection of jurors that would produce a fair aross section 
of the community. From the wounds inflicted by the Fifth Cir- 
cuit and by the Conference, the key man system expired with the 
enactment of the Jury Selection and Service Act of 1968.'* There 
perished with that system the notion that federal jurors must 
"possess as high a degree of intelligence, morality, integrity, and 
common sense as can be found." " The elimination of this con- 
cept was deliberate. The Honorable Irving R. Kaufman, now 
Chief Judge of the United States Court of Appeals for the Second 
Circuit, then Chairman of the Committee on the Operation of 
the Jury System, testified before the Senate Subcommittee on 
Improvements in Judicial Machinery, that the bill which is now 
the Jury Selection and Service Act was designed to abolish the 
so-called blue ribbon jury, chosen for special "intelligence" or 
"common sense" qualifications. He expressed the consensus of 
his Committee that 

" • • • the objective qualifications required in our bill 
are satisfactory to obtain jurors with sufficient intelligence 
to understand the usual trial and with adequate judgmoit 

IS.   RablDowltz y. United States, 366     17.   The Jury Byttem in the Federal 
Fjsa 84 (5th Oir. 1906). Courti, ntpra, at p. 418. 

I«.   28 U.S.GJ1. II1861-1871. 
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to render an appropriate verdict; second, long experience 
with subjective requirements such as 'intelligence' and 'com- 
mon sense' has demonstrated beyond any doubt that these 
vague terms provide a fertile ground for discrimination and 
arbitrariness, even when the jury officials act in good faith. 

"Moreover, the moment standeu^ which permit subjective 
judgments are allowed, we create diversity and confusion 
instead of uniformity and clarity. This is too great a price 
to pay for the early elimination of the unsuited juror who 
will occasionally slip by (and I might add occasionally gets 
to serve as a juror even under present systems of screen- 
ing)."" 

The stated purpose of the Act is twofold: "To assure all liti- 
gants that potential jurors will be selected at random from a 
representative cross section of the community and that all quali- 
fied citizens will have the opportunity to be considered for jury 
service." •» The first purpose is achieved by the elimination of 
the key man system and by limiting the sources of the names of 
potential jurors to the lists of registered voters or the lists of 
those actually voting, with selection at random from those lists.** 
The second purpose—assuring all qualified citizens the oppor- 
tunity to be considered for jury service—is insured by the re- 
quirement that the registration lists or lists of actual voters (with 
supplemental lists only where necessary) be the sole source of 
names of potential jurors so that any citizen by simply register- 
ing to vote or by voting thereby acquires the right to be "con- 
sidered for jury service." When, by random selection, he is con- 
sidered, he may not be rejected because he fails, subjectively, to 
meet the requirements deemed essential by the judge, the clerk, 
or the jury commissioner. 

Spurred by the decisions of the Supreme Court and urged by 
the Judicial Conference of the United States, the Congress by 
passage of the Act has prohibited the systematic exclusion of 
identifiable segments of the community from jury panels. The 
Act does not guarantee that a litigant may eilways expect that 
the jury which decides his fate or considers his claim will contain 
persons of his own religion or race or sex or social or economic 
group or political affiliation. What it does is to insure that the 
jury, grand or petit, which passes upon his rights will be fairly 

18.   'The Jury System In the Federal      19.   U.S.Cong. & Admln.News 1968, p. 
Courts," Works of the Committee 1792. 
on the Operation o( the Jury Sys- 
tem, 1966-1973, West Publishing Ca     20.   28 U.8.C.A. t 1«6S. 
pamphlet, 1973, p. 50. 
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selected from a universe comprising a fair cross section of the 
citizenry of the community, including those with whom he iden- 
tifies. 

While the Act is not perfect and further revision may be re- 
quired as conditions change, the draftsmen of the Act and the 
Congress have achieved the objective outlined by Mr. Justice 
Frankfurter in 1946 when he said, in speaking of the need for 
review of the jury system to meet modem conditions: "The ob- 
ject is to devise a system that is fairly representative of our vari- 
egated population, exacts the obligation of citizenship to share 
in the administration of justice without operating too harshly 
upon any section of the community, and is duly regardful of the 
public interest in matters outside the jury system.*' 

21.   Thiel v. Southern Pacific Co., supra, at p. 232  (DisseDting Opinion), 66 
S.Ct. at p. 991. 
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Management of the 

Jury System 

INTRODUCTION 

Management of the jury system comprehends every aspect of selecting 
jurors and using their services, from defining the sources of names for 
prospective jurors and devising accurate techniques for forecasting the 
number of jurors who will be needed, to providing for the comfort and 
convenience of the jurors during their term of service. ' 

The selection of jurors and their utilization must be thought of and 
managed as a unit. The two processes are heavily interdependent and 
both involve considerations of policy as well as matters of day-to-day 
administration. For example, the number of jurors to summon to court 
for a given period (a juror selection procedure) is determined not only by 
the number expected to be needed at court (a function of utilization 
techniques) but also by the method used to obtain juror names and the 
court's excuse and exemption policies. Effective management requires 
that these procedures be integrated in the context of efficient 
administration. 

This report presents recommendations for effective management of 
the jury system. They are based on the experience of the author and 
others who have worked extensively on selection and utilization of jurors 
throughout the United States. It also relies on the conclusions reached 
by experts at a seminar on juror selection and management sponsored by 
the American Bar Association Commission on Standards of Judicial 
Administration in June, 1973. Court administrators, judges, and experts 
in jury management participated in this two-day seminar. They are listed 
below. 

This report is intended to encourage courts to pursue management 
improvements in the selection and use of jurors and to assist them in that 
pursuit. 

1 
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SUMMARY OF RECOMMENDATIONS 
TO THE COMMISSION 

JUROR SELECTION 

Regulatioii and Administration of Juror Selection 

Juror Selection Statute and Regulations 

Each state should have a single juror selection statute applicable to all 
courts, governing all aspects of juror selection for all classes of cases. 

Within the framework of the jury statute, the court system should 
prescribe regulations for operation of the selection system. Each unit of 
the trial court may adopt such supplemental regulations as are necessary 
to implement the statute and regulations. 

Administration of the Juror Selection System 

The juror selection system is an integral part of overall court and case- 
flow management and as such should be managed by a full-time 
employee of the court. 

Eligibility for Jury Service 

Qualifications 

The only conditions of qualification for service should relate to a 
minimum age, U.S. citizenship, residency in the jurisdiction, the ability 
to read and speak English, and exclusion of those who have not 
completed their sentence for conviction of a felony. 

Exemptions 

No citizen should be exempt from his obligation for jury service; the 
concept of exempting certain classes (occupational or other) of citizens 
should be abandoned. Necessary elimination of individuals should occur 
either through disqualification or excuse. 

Selection Procedures 

Sources of Names for Jury Service 

Names for petit and grand jury service should be selected from 
multiple lists whose combination yields as broad a current census of the 
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citizenry of the jurisdiction as practical and which minimizes duplication 
of names to the extent possible. 

Method of Selecting Names 

The process of selecting names should  follow a pre-determined 
methodology that neutralizes any possibility of systematic inclusion or 
exclusion of identifiable segments of the population or specific individu- 
als. 
Frequency of Drawing Names 

The frequency of drawing names fi*om the source list and any sub- 
sequent drawings that may be made for actual service, should be 
determined according to the administrative convenience of the court and 
the importance of obtaining up-to-date information about the 
prospective jurors. 

Screening Prospective Jurors 

Information relevant to a citizen's qualification and availability for 
grand or petit jury service should be solicited in a manner immune from 
subjective judgment by anyone associated with the juror selection 
system. 

Excuses from Service 

Excuses should be sparingly granted, on the grounds of extreme 
personal hardship or inconvenience, public necessity, or physical or 
mental incapacity to participate effectively in the trial process (verified 
by a doctor's certification). 

Except for verifiably permanent physical or mental incapacity, all 
excuses should be temporary, to a date certain. 

Specific grounds for excuse, within the limitations defined above, 
should be specified by court rule and administration of the rules should 
be delegated by the court to the manager of the jury system. 

JUROR UTILIZATION 

Responsibility for Efficient Use of Jurors 

The judges of the court have responsibility to see that jurors at court 
are utilized efficiently, that the cost of operating the jury system is 
minimized, and that jury service is seen by the citizen as a worthwhile 
experience. These goals should be implemented through court rules and 
administrative policies governing juror utilization. 
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Further, each judge has responsibility for being personally flexible 
and willing to comply with the policies and rules established by the court 
even though these may not always suit personal preferences or idiosyn- 
cracies. 

The Management Function 

Direct management of juror utilization should be delegated to the 
court administrator or, if none, to the chief clerk. Day-to-day 
operational responsibility may in turn be delegated to a full-time 
member of the administrator's professional staff, preferably the same 
one responsible for the juror selection system. 

A necessary condition for efficient juror use is effective com- 
munication about expected jury trial activity between court personnel 
(judges, courtroom clerks, prosecutors, assignment clerks) and the 
supervisor of the jury system. 

The juror selection and juror utilization systems should be re-evalu- 
ated periodically. 

Length of Jury Service 

The period of jury service should be as short as practically possible, 
preferably no more than one week. 

Hie Jury Pool System 

To maximize efficient use of jurors and conserve judicial time in a 
multi-judge court, a jury pool from which jurors are sent to voir dire 
should be used. 

Anticipating Requirements for Jurors 

The goal of the court should be to minimize the number of excess, 
unused jurors at court each day. 

Toward this end, the manager of the jury system should maintain the 
proper records to allow accurate prediction of the number of jurors 
which must be summoned to meet future requirements. 

Adjustments should be made, day-to-day, in the number of jurors 
required to report to court based on information received in advance 
from court personnel about the expected trial schedule. 

By court rule, the judges should agree that an occasional wait of from 
15-30 minutes for a jury will be acceptable in order to improve juror 
utilization without impeding caseflow. 
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Panel Size for Voir Dire 

The size of the jury panel sent to the courtroom for voir dire should be 
set by court rule. The rule should specify differential panel size as 
between civil and criminal cases, twelve-member and less-than-twelve- 
member juries, and for exceptional cases likely to need more jurors for 
voir dire. 

The size of the panels fixed by rule should be based on pertinent data 
collected expressly for this determination. 

Reception of Jurors and Waiting Facilities 

A court should provide suitable, pleasant facilities for jurors who are 
waiting to be sent to voir dire and provide a cordial and dignified 
introduction to the court on the first day of jury service. 

.Taror Pay 

Jurors should be promptly compensated for each day of attendance at 
court whether or not they actually serve on a jury. 

A minimum of $20 per day should be paid plus roundtrip mileage to 
and from court each day at $. 15 per mile plus the daily cost of parking if 
parking is not provided by the court. 

Automation in the Jury System 

Electronic data processing equipment should be used in any phase of 
jury management where it can be justified by volume, where the material 
to be processed is in (or can readily be placed in) machine compatible 
form, and where the cost will not significantly exceed the cost of 
comparable work done manually without significant compensatory 
benefits. 
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SELECTION OF JURORS 

Over the past half century, throughout the United States, there has 
been a noticeable expansion in litigation challenging methods of 
selecting jurors. In ruling on the cases, courts have demonstrated a 
desire to eliminate bias and subjectivity from the selection process and to 
increase representativeness of juries. The procedural changes that have 
resulted, however, have often fallen short of I'ealizing these objectives 
because of constraining features of the existing juror selection statutes 
not voided by the courts' rulings. Except in rare instances, the jury 
statutes themselves have not been invalidated, and administrative 
modifications in procedure alone have not been enough to remedy the 
basic defects. Revision of juror selection statutes is now occuring with 
increasing frequency, however. 

In the federal system, the concerns expressed through the adjudica- 
tive process ultimately led to Congressional reform of the federal juror 
selection statutes. The basic feature of the reform was replacement of the 
"key man" system with a system based on random selection from a 
cross-section of the population. The key man system involved 
nomination of prospective jurors by leading members of the community 
(key men). It was intended to yield a cross-section of the community for 
jury duty. The intention of those who developed the system was that the 
key men polled for names would be drawn from all classes, races, and 
vocations and therefore those recommended for service would be likewise 
demographically representative. In practice, however, the key man 
system was, by nature, open to systematic and sometimes purposeful 
bias. 

As reflected in the testimony of judges, attorneys, and researchers at 
Senate hearings, it became apparent over the years that the key man 
selection method tended to yield so-called "blue-ribbon" juries. The 
probable reason was a tendency, conscious or unconscious, not to select 
as key men members of minority or lower-income groups. Thus, the 
citizens suggested for jury service tended to mirror the characteristics of 
the key men, and the key men tended to be white, middle- or upper- 
class leaders in the community.' 

1. In testimony during hearings of the Senate Subcommittee on Judicial Machinenr, to revise the 
federal juror selection statute. Dale W. Broeder, associated with the University of Chicago Jury 
Project, testified as follows: 

The method in this particular court was to get PTA presidents and heads of various civic and 
social organizations to recommend persons for jury duty. The result was usually a largely 
homogeneous venire not so much perhaps, as regards occupational or economic status—though 
the occupational and income levels were considerably above average—but as to basic values. 
Thus, the veniremen practically all regularly attended church (when only one third of the local 
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After extensive study, exhaustive testimony, and several drafts of 
statutory proposals, a major revision of the federal juror selection system 
was accomplished in 1%8 and is now codified in 28 U.S.C. Sections 1861 
et seq. The federal law represents a fine effort to provide a fair and 
unbiased juror selection method. Many state jurisdictions could improve 
their statutes and systems simply by substantial incorporation of the 
provisions of the federal law. 

At the time Congress was modifying the key man system, many states 
had already instituted similar improvements, but many states were 
using, and still use, out-of-date source lists and juror screening 
techniques susceptible to considerable subjective bias (e.g., door-to- 
door interviews for prospective jurors). In one attempt to remedy those 
defects at the state level, shortly after passage of the new federal juror 
selection law, the National Conference of Commissioners on Uniform 
State Laws developed a Uniform Jury Selection and Service Act. The 
Uniform Act incorporated the safeguards of the federal law. It also went 
fiirther toward ensuring the broadest possible community representation 
in the venire by prohibiting automatic exemption of any groups and by 
requiring that the registered voter list be supplemented by other lists to 
serve as the source list of prospective juror names. 

Interest in improving juror selection in state jurisdictions is now rising 
rapidly. Innovations such as those of Harris County, Texas, (where a 
carefully developed formula yields a demographic cross-section based on 
the voter list) and the state of Colorado (which uses multiple lists to 
obtain prospective juror names) have sparked interest elsewhere. 

The recommendations presented in the sections which follow are 
directed toward achieving a juror selection system which: 

1. Reaches as many citizens as practically possible for prospective 
jury service; 

2. Eliminates the possibility of influencing the selection or exclusion 
of names at each stage where a selection is made; 

3. Embodies a policy with respect to screening and excusing jurors 
that is consistent with the attempt to achieve broad representation 
of the community; 

adult community did so) and were active, commonly hyper-active, in their communities—PTA 
work, charity drives, and so forth. And virtually all voted Republican. These were solid, more 
than usually solid, citizens and, while a few exceptions appeared, the probability was great that 
if you changed one venire-man, one would get his "socioeconomic-basic-value structure" 
duplicate. Consequently, the lawyers seldom challenged and asked comparatively few questions. 
Let me be more specific. The data I have, which are supported by the jury project data as a whole, 
for example, unequivocally show that Negroes vote differently than businessmen, and that 
persons of differing national ancestry have statistically significant different voting patterns. 
Persons with German and British background, for example, were more likely to favor the 
government in criminal cases whereas Negroes and persons of Slavic and Italian descent were 
more likely to vote for acquittal. 
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4. Is in all its aspects, beginning with maintenance and supply of the 
source lists of names, subject to the direction of the court; and 

5. Achieves the above objectives as efficiently as possible. 

Regulation and Administration of Juror Selection 

Juror Selection Statute and Regulations 

Each state should have a single comprehensive statute governing 
selection of jurors in all courts. It should encompass all aspects of juror 
selection for all classes of cases. Within the framework of the jury 
statute, the court system should prescribe regulations for operation of 
the selection system. Each unit of the trial court should be permitted to 
adopt such supplemental regulations as are necessary to implement the 
statute and regulations. 

In many states the extensive statutory provisions governing selection, 
screening, excuses, exemptions, and voir dire of jurors are inconsistent 
and widely dispersed throughout the statutes. In a few states there are 
entirely separate juror selection statutes for counties of different size. 
These seem sometimes to be the result of successful lobbying for local 
concessions from the legislature. It is perfectly feasible to have a single 
statute, uniformly applicable throughout the state. California, for 
example, despite its size and the diversity of its population, has a single 
jury law that adequately serves the needs of all its counties. A new, 
integrated statute has recently been drafted for Minnesota. It is 
reasonable to expect that other states can do the same. Lack of 
uniformity reduces the effectiveness of control by court administrative 
policy and judicial review, and thus makes it easier for confusion, bias 
and subjective judgment to enter the system. 

Each court responsible for selecting jurors should adopt a 
comprehensive plan, consistent with the statute, speciiying, step-by- 
step, how the juror selection system will operate, who is responsible for 
its day-to-day operation, how names will be drawn, and the specific 
conditions that qualify a citizen for excuse under the statutory guide- 
lines. Approval of the plan by the Chief Justice or Supreme Court should 
be required. This helps ensure that courts will consider and analyze their 
juror selection system with care. Within this framework, ground rules 
and policies can be set by the judges upon the advice of the court 
administrative staff and the bar. 

Administration of the Juror Selection System 

The laws of many states and the federal juror selection statute provide 
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for management of juror selection by an independent jury commissioner 
or jury commission.' Around the country, it is common for a jury com- 
mission to be composed of as many as five or six members. The 
commissioners are not always directly responsible to the court. In some 
jurisdictions they are appointed by the governor; in others they are 
selected on the basis of political affiliation. Sometimes a County Board 
of Supervisors is statutorily charged with the responsibility of selecting 
names of prospective jurors. This autonomy from the court can lead to 
jury management procedures that are incompatible with the court's own 
management requirements and give the court no assurance as to the 
quality of the selection process. 

In addition to being sometimes a political appointment, the position 
of jury commissioner is often part-time, held by someone who is already 
employed full-time elsewhere or is retired. The incumbent, in this 
situation, can rarely give continuing attention to the juror selection 
system as a whole and often engages in absentee management. 

Creation of an independent jury commission was justified traditionally 
on the ground that it insulated juror selection from bias or political 
influence. But these results have not been necessarily or uniformly 
realized. In fact they are more readily achievable by sound management 
carried out directly by the court itself. Inefficiencies necessarily result 
when selection and utilization of jurors cannot be integrated under the 
supervision of a single authority. 

The juror selection system is an integral part of overall court and 
casefiow management; its management should receive as serious 
attention as is given to other management tasks within the court. The 
system should be managed by a qualified full-time member of the court's 
staff reporting to the court administrator or, if there is none, to the clerk 
of court. Such an employee could carry the title of jury commissioner as 
long as his duties and lines of authority conform to the recommendations 
of this report. However, a total break with this traditional title is 
desirable to emphasize the modem management approach contem- 
plated. At least one metropolitan court has created the title Deputy 
Administrator for Juries. 

Even in jurisdictions where selection of prospective juror names is per- 
formed for all trial courts by the state court administrator, each trial 
court should designate a member of its administrative staff responsible 
for overall jury management in that court, liaison with t^ie state office, 
and efficient use of jurors. 

2. 28 U.S.C. Seclionj 1861 el seq. 

10 
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Eligibility for Juiy Service 

Qualifications 

Except for those convicted of a felony who have not completed their 
sentence, qualifications for jury service should be conditioned only on 
age, U.S. citizenship, residency in the jurisdiction, and ability to read 
and speak English. Most jurisdictions conform their minimum age re- 
quirement to the age required for voting. Since that has generally been 
reduced to 18, eligibility for jury service should begin at age 18. The 
prospective juror should be a citizen of the United States and a resident 
of the jurisdiction, but there should be no requirement as to duration of 
citizenship or residency. Most states impose a length-of-residence con- 
dition on eligibility; but no persuasive reasoning has been uncovered to 
suport such a condition in light of the goals of the juror selection system. 

The prospective juror should be required to speak and read English. It 
should not be necessary for him to be able to write English because the 
ability to write is generally not necessary to understand what is taking 
place in the trial process or to deliberate properly after the conclusion of 
the trial. The provisions of some statutes that the prospective juror must 
"understand" English is omitted here since such a provision opens the 
way to subjective exclusion of potential jurors, depending on the inter- 
pretation of "understand." 

If a prospective juror has been convicted of a felony, the only require- 
ment should be that he must have completed his sentence. The require- 
ment that a felon who has served his sentence apply for restoration of his 
civil rights before he can serve on a jury serves no useful purpose. It is 
inconsistent with the prevailing views on prisoner rehabilitation and 
reintegration into society. 

Exemptions 

Jury service should be recognized as an obligation of citizenship from 
which no citizen is exempt. The practice of exempting certain classes or 
professional groups has been greatly abused. In most states, public 
officials, doctors, members of the clergy, policemen, firemen, attorneys, 
judges, and members of the armed forces are exempt from service. In 
many states, additional exemptions have been created to the point that a 
substantial portion of the community is excluded from jury service. Until 
recently, in some states all women were exempt or disqualified from 
serving;' in Alabama exemptions include embalmers, employees of two 

3. In 1942, at the time of the Knox Commission study of the federal jury system, 21 states 
excluded women from service. The U.S. Supreme Court in Taylor v. Louisiana (1/21/75) struck 
down the Louisiana Constitutional provision excluding women from jury venires. 

11 
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238 

specific hospitals, radio announcers, people involved in operating 
railroad trains, and bus drivers;* in Louisiana exemptions include school 
teachers, school bus drivers, and "persons who are required to travel 
regularly and routinely in the course and scope of their employment;"* 
Nebraska exempts, among others, postmen, and retired firemen who 
served for at least ten years;' in New Jersey, fish and game wardens are 
exempt;' in Minnesota, embalmers, one grist miller per mill and one 
ferry boatman per ferry are exempt from service as jurors;* New York 
exempts river-boat pilots and editors or editorial writers of daily, weekly, 
or semi-weekly newspapers.' Until 1%9, Massachusetts exempted 
"members of the Ancient and Honorable Artillery Company" and 
keepers of lighthouses;'° telegraphers are still exempt in the state of 
Washington." 

Though exemptions are theoretically based on the public interest, 
these examples suggest that special interests as well as public necessity 
have been factors in establishing exemptions. A large number of 
exemptions may make it extremely difficult to obtain a jury array that 
approximates a cross-section of the community. Excluding certain 
groups of people from jury service also unfairly places a disproportionate 
burden on those who are not exempt. 

There has been some discussion of the desirability of exempting 
judges, practicing lawyers, and other judicial officers, such as magis- 
trates, from jury service. The reasoning behind proposals to exempt this 
group is that, because of their specialized training and experience, such 
individuals could, or might appear to, exercise overbearing influence in 
the deliberations of the jury. If it is deemed desirable to exclude judges 
from consideration for jury service, they should be considered as 
disqualified as they are in Missouri.'^ 

The experience in Colorado has been that lawyers selected for jury 
duty do serve on juries though they are probably challenged more often 
than other jurors. There is, of course, no way to measure their influence 
on jury deliberations. 

4. Section 3. Title 30, Code of Alabama. 
5. Article 403, Title XI, Louisiana Code. 
6. Section 25-160), Nebraska Revised Statutes. 
7. Section 2A:69-I.I New Jeney Statutes Annotated. 
8. Section 628.43. Minnesota Revised Statutes. 
9. Section 599, New York Judiciary Law. 
10. Massachusetts G.L. Chapter 234 Section 1. 
11. Chapter 2.36.120. Revised Code of Washington Annotated. 
12. Section 494.020, Missouri Revised Statutes, 

12 
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Selection Procedures 

Sources of Names for Jury Service 

Names for prospective jury service should be selected from multiple 
lists whose combination yields as broad a current census of citizens of the 
jurisdiction as practical, and which minimizes duplication of names as 
far as possible. 

In the past, names for jury service have been obtained by means that 
exclude certain groups of people, either intentionally or inadvertently. 
These methods are still used in some jurisdictions. One such method is a 
house-to-house canvass to fmd citizens "qualified" for jury service. Such 
a canvass may be carried out by members of the police force, part-time 
employees of the jury commission, or others. This procedure permits 
subjective, unreviewable judgments to be made by the canvasser about 
the potential jurors. One jurisdiction candidly states that they believe the 
ability of the interviewer to evaluate the character of the prospective 
juror is a benefit of house-to-house canvassing. Other drawbacks of this 
method include its expense, the likelihood that some residences or 
neighborhoods will be omitted from the canvass, and exclusion of people 
who are not found at home. 

Most jurisdictions pick names from lists, the voter registration lists 
being most commonly used. The voter list may be the best single cross- 
sectional list available, but it obviously excludes non-voters. Since it has 
been estimated that fifty percent registration of eligible voters is about 
the best that can be expected on the average, the exclusive use of voter 
lists is highly selective." Furthermore, surveys have shown that people 
tend not to register until well into their twenties and that lower income 
and ethnic minority groups are usually underrepresented on voter 
registration lists. 

Other lists used as a single source are still less representative. Some 
jurisdictions use property tax rolls, which in addition to being highly 
unrepresentative, are often out of date, omitting many names of people 
who are actually property owners, and containing names of people who 
have died or moved from the jurisdiction. City directories are used in 
some jurisdictions, but others do not consider them sufficiently accurate 
or up-to-date. 

The sources of names for jury service have often been settled upon 
without adequate regard to their currency, accuracy, or whether they 
provide   a   broad   cross-section   of  the   community,   substantially 

13. U.S. Congress. Senate, Committee on the Judiciary. FederalJury Selection, Hearings before 
iHe subcommittee on improvements in judicial machinery. 90th Cong., Itt sess., 1967, p.43. 

13 
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representative as to sex, age, race, income level, and other character- 
istics. To fulfill the objective of reaching as many citizens as practically 
possible for potential jury service, the source or sources from which 
names will be selected must be carefully considered. 

The most careful thinking on this question is expressed in the Uniform 
Jury Selection and Service Act promulgated by the National Conference 
of Commissioners on Uniform State Laws, and the Model Jury Selection 
and Service Act developed by the National Conference of Metropolitan 
Courts. Section 5 of the Model Act provides at page 36 that the source 
list shall consist of "the names of all persons from the voter's registration 
lists resident within the court district," supplemented with names from 
other lists of residents, such as lists of licensed drivers, motor vehicle 
registrants, utility customers, state income taxpayers, and property 
taxpayers. Colorado has adopted a juror selection statute conforming to 
this provision and uses the voter registration list supplemented by the 
driver's license list, and, where available, city directories. Until late 
1974, the motor vehicle registration list was also used. It was abandoned 
due to the substantial overlap with the driver's license list and certain 
technical problems. 

As explained in an unpublished 1973 report by the Colorado Judicial 
Department: 
After considerable study it was decided that a combination of the motor 
vehicle list and the driver's license list would provide the names of many 
who do not appear on the voter registration list. An additional con- 
sideration was that motor vehicle registrations are the most current of all 
the lists used, because of the once-a-year registration. The driver's license 
list was expected to yield more 18-21 year olds. 

City directories were expected to yield names of those who do not vote, 
drive or own a car and would also provide a source to deal with the 
mobility factor. An attempt was made to obtain the list of state income 
taxpayers from the Colorado State Department of Revenue, but was 
unsuccessful because of the confidentiality of these records. 

The additional lists mentioned as possible sources in the Uniform Act 
and Model Act were not chosen in Colorado for the following reasons: 
1. Utility Customers. The list contains an economic bias, also a sex bias, 

since most utilities are in the male name. The list also has a low 
probability of having the 18 through 21 year olds. 

2. Property Taxpayers. This list, of course, has an economic bias toward 
the propertied. It also has a low probability of having the 18 through 
21 year old group. 

3. Telephone Directories. These have an economic bias and a sex bias, 
because of male listings; also there are few 18 through 21 year olds 
listed. 
Considerable effort is involved in making up a jury service list from 

14 
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multiple sources. The experience of the Colorado Judicial Department 
indicates why multiple lists and eliminating duplicate names is a major 
undertaking: 

1. Because the judicial department is using prepared lists of names, 
errors created by the originator of the list are automatically incor- 
porated. If the spelling of a name or an address was wrong when the list 
was originally created, it will continue to be wrong on jury question- 
naires or summonses. 

2. TTie Polk city directory computer tapes were ordered upon condition 
that business names would be purged. Tlie motor vehicle registration 
computer tapes, however, contain numerous business names. Even 
though the judicial department purged names which included such 
things as "Co.," "Company," "Corp." and "Corporation," some 
questionnaires were sent to business and government agencies because 
of their automobile registrations. 

3. Because the elimination of duplicate names has not been totally 
perfected, some prospective jurors receive more than one juror 
qualification form. The use of multiple source lists has a higher error 
factor than the use of one source list, yet desirable representation has 
been achieved on jury panels. 

Statistics are unavailable at this time, but defense counsel who have 
challenged the Colorado jury array in the past seem to feel, on the basis 
of inspecting the records for the new system, that much better 
representation is now being achieved. 

The principal argument against making the effort to establish a 
multiple-source list is that a demographic cross-section of the 
community can be achieved by using the list of registered voters alone. 
This of course assumes that the demographic composition of the voter 
registration list mirrors that of the community. Most jurisdictions do not 
know whether this is, in fact, the case; and many believe that it is not. 
Even if it were found to be true, the venire resulting from selection solely 
from the voter registration lists is not representative as between voters 
and non-voters. It is not enough to achieve a small but representative 
pool; to fulfill the objective of distributing jury service broadly through- 
out the community, it is necessary to supplement the voter registration 
list from other sources. In jurisdictions where the voter registration list 
does not approximate the profile of the population, the need to use mul- 
tiple lists is urgent. 

In choosing supplementary lists, close attention should be paid to the 
probability that the potential supplementary lists will yield additional 
names and not merely duplicates; combining two lists that contain a 
high proportion of the same names may be unnecessarily wasteful. 
Because elimination of duplicate names can be a major job in a large 
metropolitan area, the use of a computer is probably necessary in these 

15 
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areas. In smaller jurisdictions, manual means may be adequate. 

Method of Selecting Names 

The process of selecting names should follow a predetermined metho- 
dology that neutralizes any possibility of systematic inclusion or exclu- 
sion of identifiable segments of the population or specific individuals. 
The method prescribed to insure an unbiased selection of names from 
the source list or other lists should be formally prescribed in the juror 
selection statute or the administrative regulations implementing the 
statute. They should define precisely, step-by-step, how the selection will 
be conducted. 

Most juror selection statutes state that juror selection must be done in 
a random manner without consideration of such factors as sex, race, 
religion, creed, color or place of national origin. And most jurisdictions 
attempt to follow a selection method that is not only unguided by 
reference to demographic factors, but uses some form of random 
selection.'* (Random, in a statistical sense, means that each name has 
the same chance as every other of being chosen at each pick from the 
list.) 

However a selection system may be nominally random and at the same 
time open to manipulation or unintentional but systematic bias. As an 
example, consider the jurisdiction where voter registration name cards 
are drawn at random by hand from filing cabinets. The jury com- 
missioner cannot see the name or any other identifying information on 
the card, so he does not know whom he is drawing, and theoretically he 
cannot discriminate. However, the filing cabinets are organized by voter 
precincts and various ethnic groups tend to be concentrated in certain 
precincts. Omission of a file cabinet from the selection process, there- 
fore, may exclude a substantial number of minority residents. This 
illustrates why the method of selection should be designed carefully to 
eliminate any possibility of passing over certain groups in the drawing. 
Simply saying that drawing must be "random," without attention to the 
actual selection process, does not necessarily assure absence of bias. 

A related problem arises in the common process of iterative drawings 
to arrive at a jury venire. While the particular titles used to designate 
the various "wheels" and "lists" differ among jurisdictions, most 
readers will recognize the practice described here. In most jurisdictions, 

14. The District of Columbia Superior Court selects every "Xth" (for example every 5th) name 
from the source list. Harris County, Texas, uses a random-number generator to select names; Los 
Angeles and the state of Colorado assign random numbers to each name on the list before making 
the selection. In other jurisdictions, name cards are randomly picked from card files, or slips of 
paper are blindly drawn from a box. 
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the jury venire is obtained by a process of creating successive subsets of 
preceding wheels or lists, beginning with the source list: first, a specific 
number of names is drawn from the source list to go onto a master list; 
then fi'om time to time names are drawn from the master list and mailed 
qualification questionnaires; the names of those subsequently 
determined to be qualified are placed on the qualified list; finally, when 
jurors are needed, names are drawn from the qualified list and 
summoned for service. This totals three drawings. Each drawing entails 
the risk that errors or bias may be introduced. Successive drawings of 
this nature also involve duplication of clerical tasks. 

Several simpler procedures may be used where other administrative 
considerations permit. One alternative is to eliminate the master list 
subset described above. This can be accomplished by periodic drawing 
of names directly from the source list shortly before the projected jury 
service date, mailing qualification questionnaires to all names drawn. 
Those determined to be qualified would be placed on the qualified list 
for subsequent summoning for service. An even more streamlined 
procedure is used by Harris County, Texas (Houston): shortly before the 
jury service date, names are drawn from the source list; a combined 
questionnaire and summons for service is mailed to each name drawn; 
those who are exempt or not qualified contact the court by phone or 
letter in advance of the service date to make the appropriate arrange- 
ments. The remainder report to court for service on the date specified by 
the summons. This system eliminates both the master list subset and the 
qualified list subset. Its operation is facilitated if exemptions and 
excuses are severely restricted. 

Frequency of Drawing Names 

The frequency of drawing names from the source list and any subse- 
quent drawings that may be made for actual service should be 
determined according to the administrative convenience of the court and 
the importance of obtaining up-to-date information about the prospec- 
tive jurors. 

Since our population is highly mobile, with people continually moving 
in and out of jurisdictions and changing addresses within them, source 
lists become obsolete rapidly. It would be ideal if source lists could be 
purged and updated at least once a year. With minor exceptions, this 
does not occur since updating a source list is expensive and the agencies 
responsible are generally unable to purge and update frequently. This 
means that any drawing from the source list is likely to produce a 
significant number of "no-shows" and will fail to include persons who 
have become eligible for jury service since the list was made up. 
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Logically, then, juror lists can only be as current as the source from 
which they have been drawn. This being the case, if a master jury list is 
used, its currency cannot be improved by drawing names from the source 
list more often than the source list itself is updated (though the master 
list should be recreated whenever the source list is renewed). 

Ensuring currency of the information obtained from the prospective 
juror via questionnaire is a different problem. The most up-to-date 
information will be obtained if the questionnaire (or combined question- 
naire and summons) is mailed as close as practically possible to the 
expected date of jury service. Up-to-date information not only facilitates 
the work of the court in determining qualification and availability for 
service, but also ensures that the information on the questionnaire can 
be used by attorneys in voir dire with reasonable confidence of its 
accuracy. 

Some courts have failed to recognize this problem. They draw names 
to create the master list annually and immediately draw from that list 
and mail out questionnaires to determine qualification for service. Some 
time later, summonses for service are issued. By that time many pros- 
pective jurors will have changed jobs or residences, etc., so that the 
information in the questionnaire does not reflect the prospective juror's 
current status. This problem could be substantially obviated by waiting 
until shortly before the jury service date to mail questionnaires. 

Screening Prospective Jurors 

Information relevant to a prospective juror's qualification and 
availability for service should be solicited in a manner immune from 
subjective judgment by anyone associated with the selection system. 

The best way to screen prospective jurors is by use of a mailed 
questionnaire. Summoning jurors to court in person to be interviewed or 
requiring them to return a questionnaire in person is unnecessarily 
burdensome for the persons summoned, is expensive, and may inject an 
element of improper subjective judgment by those conducting the 
interviews. A mail questionnaire can elicit the information required for 
the court to apply rules concerning disqualification and excuse. It can 
also solicit items of information pertinent at voir dire, such as residence 
and occupation, saving some of the time otherwise required for inter- 
rogation; see the sample questionnaire below. 

It is sometimes argued that it is necessary to have the prospective juror 
appear in person in order to determine his literacy firsthand. This 
approach is probably not cost beneficial. Courts should operate on the 
assumption that prospective jurors will be honest in filling out the 
questionnaire; no tangible evidence has been presented to indicate that 
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this assumption is unwarranted. 
In most courts that do mail questionnaires this has proven to be a 

most ettcctivc way of reaching prospective jurors. Eighty to ninety-five 
percent of" mailed questionnaires have been found to reach the intended 
recipient in many jurisdictions. Personal ser\'ice, on the other hand, was 
shown to be effective at a rate of only fifty-nine percent in one juris- 
diction recently studied. 

A personal interview may be required as a last resort for those who 
have not returned their questionnaires to the court as directed. Well 
publicized, selective use of the interview (which requires a trip to court) 
may deter persons from ignoring the questionnaire. 

Excuses from Service 

A narrow. strictly applied policy governing excuses prevents arbitrary 
and unequal excuse from jury service, reduces the number of jurors that 
must be summoned to serve, protects the court against charges of 
favoritism in granting excuses, and can reduce the time and effort 
involved in administering the selection system. As expressed in the 
Uniform Jury Selection and Service Act and in the Model Jury Selection 
and Service Act, e.xcuses should be very sparingly granted and only on 
grounds of extreme inconvenience, undue hardship or public necessity, 
or physical or mental incapacity to participate effectively in the trial 
process. Court regulations should define as specifically as possible what 
conditions constitute inconvenience, personal hardship or public neces- 
sity. 

Because of the element of discretion necessarily involved in applying 
these regulations it is important that they be applied according to 
established rules by a single deciding authority. Though there is some 
opinion that all requests for excuse should be decided by a judge, we 
advocate delegating this function to the manager of the jury system. If 
adequate rules have been promulgated governing excuses, if the court 
stands behind these rules and does not tolerate routine appeals from the 
ruling of the administrator, and if the system is periodically reviewed by 
the judges, there should be no need to devote judicial time to excusing 
jurors. In very large metropolitan courts it is an absolute necessity for 
excuses to be handled by an administrator. In the federal system, the 
applicable statute has been interpreted by some districts to require a 
judge to rule personally on each request for excuse, but in many federal 
District Courts the actual determination is delegated to the clerk of court 
or a member of his staff, subject to review by a judge.'* 

15. ". . . any person summoned for jury sen'ice may be (1) excused by the court ... for such 
period as the court deems necessary . . ." 28 U.S.C. Sec. 1866(c). 
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Except for permanent physical or mental incapacity, all excuses 
should be temporary, to a date certain when the prospective juror will be 
available to serve. Care should be taken however, to ensure that deferrals 
do not result in overloading juries at certain times of the year with jurors 
whose work is of a seasonal nature, for example with teachers in the 
summer months. It should rarely be necessary to excuse a person 
indefinitely except those who must care for invalids or small children for 
whom no other care can easily be substituted. Those who are temporarily 
incapacitated, physically or mentally, might be excused to a date when 
the disability is expected to be resolved. 

Shortening the period of jury service may reduce the number of 
excuses requested on hardship grounds. In many locations, jurors serve 
for one month. But some jurisdictions use a shorter period—two weeks, 
one week, or even one day. This matter is more fully discussed below in 
the section on Management of Jury Service and Efficient Juror 
Utilization. The shorter the time for jury service, the less plausible the 
grounds for hardship excuse. 

MANAGEMENT OF JURY SERVICE AND 
EFnCIENT JUROR UTILIZATION 

"Juror utilization" is a relatively new term in court administration. 
Only since the late l%Os has critical attention been given to improv- 
ing the management elements of the jury system, for example, deter- 
mining how many jurors to summon, how many to have in court on a 
day-to-day basis, and how to minimize costs. 

The first study relating to the use of jurors was conducted by the 
American Bar Foundation at about the same time that the federal juror 
selection law was undergoing modification. Several years later, a study of 
juror utilization and ways to measure its efficiency on a continuing basis 
was conducted as part of the District of Columbia Court Management 
Study, sponsored by the District of Columbia Committee on the 
Administration of Justice. In 1971 and 1972, similar studies were 
conducted in the United States District Courts for the District of 
Columbia, the Southern and Eastern Districts of New York, and the 
Court of Common Fleas in Cleveland, Ohio. Significant cost savings 
were realized through implementation of the study recommendations 
(see bibliography). 

Improvements in jury management have also been introduced in other 
jurisdictions, notably Houston, New Orleans, Minneapolis and Los 
Angeles. The Federal Judicial Center has published guidelines for 
improved use of jurors in the federal courts, and similar guidelines for 
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state courts have been developed by Bird Engineering-Research under 
an LEA A grant (see bibliography). However, much work remains to be 
done in this area throughout the country. 

No one knows with certainty how much money is spent annually on the 
jury system in state courts. Also unknown is the proportion of the annual 
expenditure that is wasted in payments to jurors who are never used in 
voir dire or trial. In the federal courts, cost data are available: ap- 
proximately $17 million per year is spent on juries. Achieving economies 
in this expenditure is a persuasive reason why efficient use of jurors 
should receive careful attention in court administration. 

Effective jury management involves three major considerations: 
1. Economy. Though economy should be pursued in both the selection 

and utilization of jurors, it is a special problem in the latter because 
of the cost of bringing either too many or too few jurors to court 
each day. The jury management system should be operated in such 
a way that reasonably accurate predictions can be made about the 
number of jurors who will actually be needed. Failure to determine 
this figure accurately is the chief cause of waste in the jury system. 

2. Improving the Experience of Jury Service. The jury management 
system should aim to make jury service as pleasant and meaningful 
an experience for the citizen as is reasonably possible. When jurors 
must sit for hours without being called for voir dire or serving on 
a trial, when the surroundings in which they must wait are un- 
attractive, uncomfortable, and noisy, or when it is obvious that no 
effort is being made to conserve their time, resentment is a natural 
reaction. Serving on a jury is the only contact many citizens have 
with the court system, and their experiences while serving, form the 
basis for their attitude toward the court. Making jury service a 
positive experience may in the long run be more important even 
than achieving economy. 

3. Simplicity. Day-to-day management of jury service should be 
simple, and the system should be easily understood by all in the 
court system. It should not encumber court staff with unnecessary 
paperwork and complicated calculations. 

Efficient use of jurors consists of bringing to court the number of 
jurors that approximates as closely as possible the number who will 
actually be needed for voir dire and trials daily, minimizing the number 
of unused jurors while at the same time making it possible for jury trials 
to be commenced without undue delay. The management task is to 
determine and apply the necessary organization, manpower, planning, 
and record-keeping techniques to this problem. Solving it effectively 
helps to keep jury costs to a minimum and to improve the experience of 
jury service. 
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It is not necessarily true, as some judges believe, that efficient use of 
jurors' time results in inefficient use of the time of the judges. In fact, 
efficient use of jurors most often is part of overall sound court manage- 
ment policy, which includes making the best use of the time of judges. In 
the Circuit Court of Jefferson County, Alabama (Birmingham), one of 
the principal goals of recommended revisions to the jury management 
system was to conserve judicial time. 

Responsibility for Efficient Use of Jurors 

The responsibility for effective and economical use of jurors falls 
squarely on the shoulders of the judges of each court as the ultimate 
managers of the system. They can fulfill this responsibility only by 
making a commitment to efficient use of jurors just as they must be 
committed to effective caseflow management. The court's administrative 
officer should, of course, be responsible for implementing policies, but 
as has been demonstrated repeatedly, court personnel will rarely propose 
or institute improvements when they perceive that the judges are not 
interested in them. In changing a system that has long operated the same 
way, the attitudes of the judges set the tone. 

The court should promulgate rules and administrative policies for 
effective juror use. The rules should be formulated through the same 
consultative process—involving court staff, the bar, and other interested 
agencies—as is used in all court policy-making. 

Judicial commitment must also be expressed in willingness to comply 
with established policies even when these policies do not suit personal 
preferences {e.g., in the starting time of voir dire, keeping records of 
challenges, or advising the jury supervisor one-half day in advance of the 
expected need for a jury). Policies and procedures are worthless to the 
extent that judges fail to follow them. 

Tiie Management Function 

Planning the number of jurors needed and the day-to-day manage- 
ment of their use have been viewed traditionally as a relatively inflexible 
function. "Management" has been limited to keeping the name cards in 
the wheel, taking attendance, and being sure that there are always suf- 
ficient jurors at court to supply a judge with a panel instantly. Manage- 
ment of the jury system has often been delegated to clerical personnel 
with minimal, if any, supervision or attention to innovation. 

In many courts, management of the jury system is fragmented. A jury 
commission or board of supervisors may be in charge of the selection and 
processing of names, but the office of the clerk or court administrator 
has responsibility for managing juror service. Too often communication 
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and cooperation between these offices is absent and management suffers 
correspondingly. Centralized and effective management of the jury 
system (both selection and utilization) should be accorded high priority 
in court administration. There should be full-time administration of 
the system at the top managerial level of the court, with delegation of 
day-to-day operating responsibility to a competent administrative staff 
member. Operating responsibilities should include, but not be limited to 
the following: 

1. Supervising all aspects of juror selection; 
2. Setting up liaison between the jury management system and other 

court personnel to insure two-way information flow about: 
(a) anticipated trial activities; 
(b) the number of jurors available; and 
(c) other matters affecting the supply of jurors needed (e.g., if 

temporarily out of jurors during the day, the jury supervisor 
might advise the master calendar assignment clerk so that a 
non-jury case could be assigned out next); 

3. Integrating management of juror selection and use so that the 
operation of each complements the other; 

4. Maintaining statistical records on: 
(a) response and qualification rates on persons sent question- 

naires or summoned; 
(b) numbers of jurors used (and not used) daily; and 
(c) other statistics necessary to determine how many question- 

naires to send out, how many jurors to summon, etc., in the 
future; 

5. Predicting both on a long-range and day-to-day basis the number 
of jurors needed at court; 

6. Managing the activities of jurors while at court; 
7. Maintaining attendance records; 
8. Notifying jurors to come to court; 
9. Preparing panels of jurors to be sent for voir dire; 

10. Planning for better management and recommending improve- 
ments when needed; 

11. Arranging for payment of jurors. 

Communication 

Free and regular communication between the jury supervisor and 
those whose actions affect the need for jurors is essential to effective jury 
management. The judges and the appropriate members of their court- 
room staff, assignment clerks, and, in some instances, the assistant 

24 



251 

prosecutors must inform the jury supervisor regularly about projected 
trial activity. For example, notice of expected panel requirements is 
needed at least a day in advance for routine trials. Trials that are likely 
to require unusual numbers of jurors for voir dire must be forecast far 
enough in advance to allow summoning extra jurors so that the regular 
panel will not be depleted. Other necessary communications include 
prompt cancellation of a request for a panel if a case is continued or 
settled and advice to the jury supervisor when one trial is about to be 
completed and another one will commence shortly. Without this 
information, the jury supervisor is inevitably in the dark as to the 
demands he must meet; with it he can meet the requirements with high 
consistency and avoid calling jurors to court unnecessarily. 

Review 
The effectiveness of the juror utilization system, like all court manage- 

ment procedures, should be reviewed periodically. What is the rate of 
over-calling of jurors? Should unused jurors be released earlier in the 
day? Are jurors being paid as speedily as possible? The review process 
helps to keep the system abreast of current needs and gives it the benefit 
of   the   continuing   commitment   and   concern   by   the   judges. 

Length of Jury Service 

Several factors should be taken into consideration in fixing the length 
of jury service, including the hardship of long service, the logistics of 
drawing and processing new groups of jurors, the normal duration of 
jury trials, and the frequency with which jury trials occur. As a general 
rule, the period of service should be as short as will allow the court to 
summon prospective jurors for each jury period without having to re-use 
the same jurors before the source list is regenerated. A one-week period 
of jury service is recommended as likely to prove practical. 

There are a number of advantages to shortening jury service: 
1. Service is more widely distributed among the population; 
2. The need for hardship excuses is reduced; 
3. Juries will be fresher and less likely to be contaminated by 

experiences in previous trials; and 
4. A short period of service permits quicker adjustments in the 

number of jurors summoned in response to changes in require- 
ments (such as those caused by judicial absence, etc.). 

Extended periods of service have been customary. Some federal and 
state courts currently summon jurors for a four-week period. Some 
courts, usually where jury trials occur only intermittently, summon 
jurors for longer periods, for example, three, four, or six months, but 
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call them to court only when a trial is scheduled. This allows flexibility 
for the court; hardship for the citizen may be minimized by giving 
adequate notice of the required appearance date. 

By contrast, the District Courts of Harris County, Texas (Houston), 
have shortened the period of jury service to one day or one trial, 
whichever is longer. The court's daily requirements for jurors are 
amply satisfied using one-day service per juror. A jury period this short 
may be feasible only in large urban communities where the size of the 
population ensures that the same citizens will not be summoned 
repeatedly for service during the year. Further the ability to process the 
volume of paperwork associated with using more jurors under a "one- 
day" system may also depend on the availability of a computer to draw 
names and print summonses and lists. But one-day service permits 
adherence to a strict excuse policy, which tends to distribute jury service 
more evenly throughout the population. There is no doubt that serving 
only one day is preferable to most jurors. 

The Jury Pool System 

In an urban court with frequent and relatively continuous jury trials, 
the best technique for allocating jurors to courtrooms and minimizing 
the number needed to fill requests for panels is to have all jurors in a 
central pool. From the central pool a panel is sent to a courtroom only 
when voir dire is about to commence; challenged or unused jurors from 
any panel return to the jury pool (when they have been challenged or at 
the completion of the voir dire), and are made available for other voir 
dires. 

Under this procedure the number of jurors actually needed is con- 
siderably less than the number which would be predicted by multiplying 
the number of scheduled trials by the number of jurors required for each 
panel. The size of the saving that can be made by pooling is much 
greater than is generally recognized. A striking example was seen in the 
Criminal District Court in New Orleans when a pool system was 
adopted: Instead of the 600-800 jurors that had formerly been at court 
each day because an individual panel was summoned for each judge, a 
pool of 150 was found satisfactory to meet the needs of the court's ten 
judges." 

Other methods of assigning jurors to courtrooms are often costly and 
inefficient. The following examples indicate the wastefulness of some 
common procedures: 

— Jurors go to a central pool initially, but if they are not selected for 

16. Maureen Solomon, Study of the New Orleans Criminal District Court (Denver: Institute for 
Court Management. 1973). pp. 3-41. 
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the jury after being sent to a voir dire, they are released for the day. 
More jurors must be at court each day than would be needed if 
these jurors returned to the pool after voir dire or trial and could be 
sent out in response to subsequent panel requests; 

— The "wheel" of names of persons present in the jury pool is sent to 
the judge in response to his request for a panel. The judge 
personally picks names from the wheel which is then returned to 
the jury supervisor, who thereupon sends the selected jurors to the 
courtroom. This system wastes time in getting the jurors to the 
courtroom once voir dire is imminent, and also wastes judges' time 
because only one judge at a time can pick names for a panel; 

— The entire panel of jurors present at court is sent to a courtroom 
for voir dire; other judges must wait their turn for the panel before 
they can begin a voir dire. (This system is often used in courts that 
do not have a jury waiting facility); 

— A separate group of jurors is summoned to court for each judge. 
Each judge rules on excuse requests and thereafter manages his 
group of jurors (for example 60-80 people) on a daily basis. Usually 
all the jurors come to court each day for the voir dire schedule in 
the courtroom; those not selected for the case are released if the 
judge does not anticipate beginning another case that day. This 
system unnecessarily consumes the time of each individual judge in 
hearing excuse requests and keeping daily juror records. It also 
requires exceedingly large number of jurors. 

Anticipating Requirements for Jaron 

In many courts, the number of jurors summoned to court is main- 
tained at a static level regardless of fluctuations in demand caused by 
such factors as variations in the judicial manpower present or the 
number of scheduled trials, or the probability of pretrial settlement. For 
example, if 250 jurors a day have always been sufficient to fill all judges' 
requests, 250 will continue to be summoned, regardless of how many 
jurors spend the entire day unengaged, except when a substantial 
decrease in trial activity is anticipated as in the case of planned judicial 
absence or vacation. 

A major reason for excessive juror summonses is lack of adequate 
communication of the information needed to predict juror demands. 
Without being informed of such important facts as when a jury has been 
waived in a scheduled case, what cases have been terminated by settle- 
ment or a guilty plea, and the likelihood that a scheduled case will be 
reached during the course of a day, the jury staff tends to call enough 
jurors to allow for all possible contingencies. 
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An additional problem is a desire by court staff to avoid judicial dis- 
pleasure if by chance the pool of jurors should prove temporarily insuf- 
ficient. The surest way to do this is to call more jurors than are likely to 
be needed. Interviews with court personnel have shown that they fear 
having to advise a judge that he will have to wait, even briefly, for a jury. 
The environment and attitudes that foster this approach foreclose a 
court's achieving efficient use of jurors. 

In the minds of many judges, the possibility that a judge may 
experience an occasional delay if the number of jurors at court is reduced 
seems to conjure the spectre of wasted judge-time. In fact, one chief 
judge was so concerned about the jury system wasting any judge time, 
"the most valuable resource in the court," that he declined to make even 
a modest reduction in jury pool size. But it has been observed around the 
country that in most courts the number of jurors summoned could be 
decreased by twenty-five to thirty percent with no resulting change in the 
availability of jurors for voir dire. In some courts a reduction of two- 
thirds would be possible. The consensus of the judges, administrators, 
and researchers at the ABA jury management workshop was that it is 
eminently reasonable to design a system with a pool size that may oc- 
casionally require a judge to wait fifteen to thirty minutes. This group of 
experts indeed felt that a maximum thirty minute wait in ten percent of 
the panel requests was reasonable. 

A study by North American-Rockwell several years ago demonstrated 
that the cost of having enough jurors on hand to fill all panel requests 
immediately is unreasonably high compared to the cost of judge and 
counsel occasionally experiencing a brief delay." In some state courts, 
judges readily acknowledge that an occasional brief wait for jurors is a 
necessary component of efficient juror use. The waiting time is used to 
discuss settlement or handle short matters. 

Judges should set standards for tolerable delays in receiving a panel 
and should incorporate the standard into the administrative rules. A 
suitable goal might be, for example, a pool of such a size that the 
probability of any judge having to wait after requesting a panel is five 
percent or less, with a maximum allowable delay of about thirty minutes. 
Such a standard would greatly reduce the numbers of jurors needed at 
court and result in a significant cost saving. 

The method for predicting the number of jurors needed to be called 
should be straightforward and reasonably simple to apply. It requires 
intra-court communication about trial activity, historical statistics on 
numbers of jurors used, and common sense. Though some courts may 

17. North American-Rockwell Information System Company, A Management and Systems 
Survey of the U.S. Couns (1969). v,/. pp. xu-S. 
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feel the need tor expert assistance to set up a forecasting system, this 
should not ordinarily be necessary. Once a long-term prediction 
technique has been established, adjustments will have to be made on a 
day-to-day basis, based on information received a day or so in advance 
from court personnel about each judge's expected trial schedule. 

Long-Range Prediction 

Long-range prediction is the process of predicting the number of 
jurors to summon for the overall period of jury service, whether it is one 
day, one week, one month, or more—that is, the number of jurors 
anticipated to be needed for juries during the designated period. This 
determination can be made by collecting and analyzing data for 
comparable past periods. 

At the jury seminar sponsored by the ABA, the consensus seemed to 
be that the most important statistic to inspect over a period of time is the 
maximum number of,jurors in simultaneous use, whether in voir dire, 
trial, or deliberation. This figure is not the maximum number of jurors 
sent to courtrooms, but the maximum number in use at any time. This 
can be taken to closely approximate the number of jurors required to 
satisfy court needs. The complement of this number—the lowest number 
of idle jurors at any given time—gives a gross indication of how many 
excess jurors have been summoned. Data to make this determination 
should be collected by the jury supervisor for at least six months before 
major changes are recommended. If, however, the data collection im- 
mediately suggests an extremely high over-call, downward adjustments 
can be begun early. 

The most common way of collecting information for this purpose 
today is to record the number of jurors entering or leaving the pool and 
the resulting number of jurors in the lounge whenever jurors leave or 
return to the jury pool. (The example appearing at the end of this section 
shows the type of data which should be recorded.) The studies by Lasdon 
and Waren in Qeveland, McPeak (Solomon) in the District of Columbia 
Superior Court, Pabst in the U.S. District Court of the District of 
Columbia, Stoever in the New York federal courts, and Bird Engineering 
in development of their guidelines all followed a similar method. 

Lasdon and Waren, in the Cleveland Court of Common Pleas, were 
able to collect all necessary data by using existing court forms, such as 
panel sheets, with a few items added by the jury supervisor and court- 
room clerks. About $16,000 in juror costs was saved in that court during 
the first quarter of 1973 as a result of analysis of the data and subsequent 
reduction in the number of jurors summoned. In one of the New York 
federal court studies by Stoever, an initial reduction of 70 jurors per day 
(247 as against 317) was recommended at a daily saving of about $1,630. 
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Similar economies were realized in the U.S. District Court in Washing- 
ton, D.C. Potential cost savings, in fees alone, are easy to demonstrate: 
A reduction of 20 jurors, in a court paying $10 per day and conducting 
jury trials 20 days per month, would save $4,000 monthly (20 jurors x 20 
days X $10 equals $4,000). 

Ideally, a jury supervisor should have a formula or table to use in 
making predictions. Such a predicative model has been tentatively 
worked out in the LEAA-sponsored study by Bird Engineering; but it 
appears that any such model must be tailored to the conditions in the 
individual court. The variables and constants that make accurate fore- 
casts for Court A may not make accurate forecasts for Court B, due to 
differing caseflow dynamics in that court. For example, Court A judges 
may never start more than one voir dire per judge per day; Court B 
judges may usually start two; the in-court settlement rates may differ 
between courts; voir dire challenging patterns may be substantially 
different. Thus, each court needs its own predictive model. However, the 
means of developing some reasonably simple prediction techniques 
can follow approximately the same pattern in all courts 

To foreclose the possibility that a notorious or major case which uses 
an unusually high number of jurors for voir dire will totally disrupt the 
jury pool, the jury supervisor must receive sufficient advance notice of 
such a trial to allow for additional names to be drawn at the regular 
drawing, or for a special drawing of names to supplement the jury pool 
during the voir dire. This kind of communication and planning though 
elementary, is absent in many courts. In courts which do employ it, the 
benefits are apparent. 

Short-Range Prediction 

Short-range prediction is needed to determine how many jurors to 
have present on any given day, or even at any given hour. The number of 
jurors actually needed has been shown repeatedly to vary from day to 
day. Forecasting short-range requirements for jurors and adjusting the 
daily call-in accordingly can help compensate for long-range prediction 
errors." Short-range forecasting is highly dependent on daily com- 
munication from court staff. For example, it is important to know how 
many judges will start a voir dire the next day, the number of defendants 
in a criminal case (which influences the number of challenges and, 
hence, panel size), and which scheduled cases have been settled. 

18. Discussions ot ditterential daily pool sizes are tbund in :Leon Lasdon and Alan y^ann.AJuiy 
Study and Management Program (Cleveland Court Management Project. 1972): W. Pabst, Study of 
Juror Utilization in the U.S. District Court for the District of Columbia (LEAA, 1971), and M. 
White. Juror Management in the U.S. District Courts (University of South Florida, 1972). 
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These facts may be much better indicators of juror need than subjec- 
tive determinations made by the judges. In a study of the United States 
District Court in Washington, D.C. a highly predictable correlation was 
found between the number of courts expected to be in session and the 
number of voirdires that would actually commence. Consistently, over a 
three-year period, only forty percent of the judges who said the day be- 
fore that they would need a panel actually called for one the following 
day. Thus the jury supervisor could apply a probability factor to the 
panel requests of courts expecting to begin voir dire the next day. This 
yielded high accuracy in the daily "call-in." 

Collection of other statistics can allow the jury supervisor to make 
ad hoc adjustments to the size of the pool throughout the day. For 
example, statistics about the time of day that peak use of jurors usually 
occurs, or the time after which few, if any, voir dires commence, can 
allow the supervisor to stagger the time that jurors report to court or are 
released, with low risk of being caught short of jurors. It is also possible 
to have jurors on standby, at home or at work rather than at court, in 
case the number of jurors needed exceeds the number in the pool that 
day. This procedure, which is used in many courts throughout the 
country, adds flexibility. 
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Analysis of Juror UtillzaHon Worksheet 

This is an example of a worksheet that can be maintained by the jury 
pool supervisor. It shows jury pool activity for 9/20/74. At the end of the 
preceding day 60 jurors (of 131 at court) were occupied in voir dire or 
trial or deliberation as indicated by the entry just under the column 
headings. Accordingly, at 9:00 A.M. on 9/20, 71 jurors were in the 
waiting room available to be sent to voir dire (131-60 = 71). 

During the day three kinds of significant events occurred: (1) jurors 
were sent out on panels for voir dire; (2) challenged and unused jurors 
returned to the waiting room after voir dire; and (3) trial jurors returned 
to the waiting room at trial completion. 

Each time one of these activities occurred, an entry was made on the 
form. Column (1) shows the time the event occurred. The number of 
jurors leaving or returning is recorded in column (2). Column (3) shows 
the number of jurors in the waiting room as a result of this activity, eg., 
at 9:13 A.M., 24 jurors went out to voir dire leaving 59 jurors in the 
waiting room (83-24 = 59). Column (4) shows the judge. Column (5) 
shows the type of case. And Column (6) shows what activity took place. 

The key column for analyzing juror utilization is column (3). At no 
time were there less than 38 jurors (1:52 P.M.) sitting in the waiting 
room. This means that only 93 of the 131 jurors at court were needed to 
satisfy trial and voir dire requirements. Maintained daily over a period of 
months, these statistics will demonstrate whether consistently too many 
jurors are at court each day, under normal trial activity. They will 
further indicate the size of the reduction in pool size that may be made 
safely. 
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Panel Size for Voir Dire 

The size of the jury pane! sent to the courtroom for voir dire should be 
set by court rule; the rule should differentiate in size between civil and 
criminal cases and twelve-member and less-than-twelve-member juries, 
and make special provision for cases likely to involve an exceptional 
number of challenges. The rule should be based on data collected 
expressly for the purpose. Leaving it to each judge to determine for 
himself the size of the panel to be sent to his courtroom is less likely to 
result in efficient use of jurors than if the number is fixed by an accepted 
formula. 

It has been demonstrated repeatedly in major metropolitan courts that 
it is practical to set panel size at a fixed number without impeding the 
voir dire process in the vast majority of cases. Fixing panel size, based on 
historical statistics on the number of jurors used in voir dire, nearly 
always results in a smaller number of jurors per panel than if the size of 
the panel is left up to the individual judge to decide. Panels fixed at 24 
jurors for a civil case and 30 for most criminal cases have proved suf- 
ficient in many courts using twelve-member juries. Smaller panels 
would, of course, be appropriate where the jury is less than twelve. 

Determining the appropriate panel size requires, first, collecting data 
on the number of jurors actually used in voir dire (including challenged 
juors) to select a jury. Second, it requires the court to define an 
acceptable level of risk that the panel sent to the courtroom will be 
exhausted during voir dire, necessitating a call upon the pool for more 
jurors. It is wasteful to send to the courtroom many more jurors than are 
needed for voir dire. Providing an excessive number makes it necessary 
either to increase the size of the pool (thereby increasing costs) or to risk 
unavailability of jurors for other courtrooms. 

The Federal Judicial Center Guidelines for the United States District 
Courts, at page 18, conclude: "It is not necessary to have a panel large 
enough to meet any conceivable demand in every case, although this is 
the practice in some courts. Rather, the court should determine an 
acceptable risk that the panel provided might not be large enough for the 
entire voir dire. The risk should be small (e.g., 5 percent) but it should 
not be zero. In most instances, the needed extra jurors will be available 
in other courtrooms or the jury lounge. This small 'risk of delay' cost can 
bring about significant savings in juror time and cost." Acceptance by 
the court of a reasonable risk not only reduces the size of the panel, but 
reduces the size of the total jury pool necessary to supply the needed 
panels on any given day. 
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The appropriate size for a panel should be determined on the basis of 
the following facts: 

1. The size of the jury that is to hear the case; 
2. The type of case; 
3. The number of parties; 
4. The number of challenges (for cause and peremptory) most often 

exercised in the past in this type of case; and 
5. The procedures used for exercising challenges. 

Reception of Jurors and Widting Facilities 

A court should present a cordial and dignified introduction to the 
court when jury service commences. Welcoming remarks and an expla- 
nation of jury service may appropriately be made by a judge. The jurors 
should be briefed, probably by the jury supervisor, about how their 
names were selected and what they should expect during their period of 
service. Some courts use a movie to explain the function of the jury. 
Questionnaires filled out by the juror at the conclusion of jury service are 
a usefiil device to find out how the jurors felt about their term of service 
and to solicit their suggestions for improvement. 

Suitable, pleasant facilities should be provided for jurors who are 
waiting to be sent to voir dire. A juror waiting room should contain, at a 
minimum, comfortable chairs and sofas, lamps, reading material and 
television. It might also have desks to enable jurors to work while waiting 
to be sent to voir dire. Acoustic ceilings and carpeting are desirable to 
deaden sound. If smoking is permitted, adequate ventilation is essential. 

The adequacy of the juror waiting room affects other elements of the 
juror management system. If adequate facilities are not provided: 

— A pooling system may be impracticable; 
— The number of jurors that may be accommodated at court each day 

may be limited; and 
— Uncomfortable, inadequate waiting facilities may give jurors an 

unfavorable impression of the court. 
The effect of facilities on the feelings jurors develop about the court 

and jury service should not be minimized. Cramped, unattractive 
quarters for jurors imply a lack of concern or appreciation for the service 
jurors are rendering and the personal sacrifices it may entail. Jurors are 
citizens and taxpayers who may be strongly influenced by this apparent 
attitude. If the courts want public support for their programs they would 
do well to provide adequate facilities and thoughtful treatment for 
jurors. 

3S 



262 

Some readers may think that creation of an attractive juror waiting 
room is possible only in a new courthouse because of the shortage of 
space in many older courthouses. This problem is often exaggerated 
and can sometimes be overcome in consultation with a courthouse space 
planner. One court, for example, believed that it could not use a pool 
system because it lacked a suitable room, but found in the courthouse, 
with the help of an expert, five alternative spaces for a waiting room with 
capacity for 150-200 jurors. The consultant supplied an estimate of the 
cost of each alternative. The one selected by the court involved moving a 
non-court agency out of the courthouse to other city-owned space, 
enclosing some unused hallway space, and a nominal amount of 
refurbishing. 

Jnror Pay 

Jurors should be compensated promptly for each day of attendance at 
court whether or not they actually serve on a jury; a juror should be paid 
for the service he has given, not the service the court has used. Some 
jurisdictions pay a juror only if he serves on a jury even though he has 
appeared at court; in other jurisdictions jurors are paid differential 
amounts depending on whether they have been selected for a jury. This is 
unfair and unequal treatment. Whether they served on a jury or not, 
these people have been required to give up their time and often a day's 
income to come to court on the chance that they will be needed. 

A minimum of $20 per day should be paid, plus roundtrip mileage to 
and from court each day at fifteen cents per mile, plus the daily cost of 
parking if parking is not provided by the court. Consideration should be 
given to providing lunch for jurors. A $20 per day minimum would 
involve substantial increases in many states. The 1973 Metropolitan 
Courts Project survey of forty-six major metropolitan courts showed the 
average daily fee to be $9, with a maximum of $15; some jurisdictions 
pay only $5 a day for jury service. Provision should be made for periodic 
upward adjustments as wages and the cost of living increase. It might be 
feasible to develop a formula which ties increases in juror pay to 
increases in the cost of living or minimum hourly wage. 

While jury service is a duty of citizenship which a person should be 
willing to perform, this obligation should not pose an extreme financial 
hardship on jurors. Moreover, if an extremely low rate of compensation 
results in an excessive number of hardship excuses, the jury tends to 
become unrepresentative with respect to wage earners. Recent federal 
government statistics show that the average private non-farm payroll 
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worker earns about $33 per day." There is considerable speculation 
among judges and laymen that legislation requiring employers to pay 
jurors their wages or the jury fee for all or part of their service may, in 
fact, be constitutional. * 

Jurors should be paid for service before they leave the courthouse or at 
least within a week of the end of their service. In some jurisdictions, it 
takes as much as a month for a juror to receive his pay. Delay adds un- 
necessarily to the hardship of jury service. 

Aatomatioii in the Jury System 

Whenever it can be justified by volume, and the material to be 
processed is in (or can readily be placed in) machine-compatible form, 
and the cost will not significantly exceed the cost of comparable work 
done manually, electronic data processing should be used to select 
names for jury service. This significantly reduces the possibility of bias, 
saves clerical time, and facilitates recordkeeping. 

A computer can be used to draw names randomly from the source; to 
print notices, summonses, and lists; to maintain juror use records and 
other statistics on excuses and disqualification, etc.; and to issue juror 
paychecks. The number of such tasks to be performed on a computer 
will depend on the volume of names to be processed and the accessability 
of a computer. Use of a computer can significantly increase speed, 
accuracy, and objectivity in processing. 

The computerized juror selection procedure developed jointly by the 
District of Columbia Superior and U.S. District courts is an excellent 
model; and a useful discussion of automation in juror selection can be 
found in the publication of the Administrative Office of the U.S. Courts, 
Automation of Jury Clerical Work in United States District Courts by 
Norbert Halloran. 

19. Source: Bureau of Labor Statistics as cited in a U.S. Senate Committee of the Judiciary report 
(No. 93-1188) entitled. Amending the Jury Selection and Service Act of 1968. 
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(c) 

Observation 
Continuing the Dialogue: Civil Juries and the 
Allocation of Judicial Powerf 

Patrick E. Higginbotham* 

In an address lo the National Conference on the Causes of Popular 
Dissatisfaction with the Administration of Justice in 1976, Chief Justice 
Burger urged the conferees to undertake a frank reexamination of the 
effectiveness of our methods of dispute resolution, stating "that as long as 
we are inquiring and probing, not proposing and deciding,... we [should] 
do it boldly, not timidly—candidly, not apologetically."' The Chief Justice 

t Thii otnervition if the reviied text ot * speech delivered u The Univenity of Teut 
School of Law on October U. 1977, is conjunctioo with the Loclte, Puroell. Bofcn, Laaey A 
Neely Mock Tri»l Compciiiion. 

* District Judge, United States Districi Coiin for Ibe Northern Diurict of Texa*. B.A. 
IMO, LL.B. 1961. University of Alabama. 

I. Burger Urges U.S. Justice System Revamf. St. Paul Pioneer Presa, Apr. 7,1976,11, ai 
I, col. 1. The Chief Justice's views came as no surprise. The Chief Justice previously had 
questioned "whether automobile personal injury cases have any more place in the federat 
courts than overtime parking or speeding [violations 1." and had observed that "[t]he next 
budget for the federal courts includes $14 million for jury fees." Addrew by Chief Justice 
Burger, Testimonial [>inner for Pennsylvania Supreme Court Justice Bell (Nov. 14, 1970), 
nprirued In J4 JUDICATURE 232, 234-33 (1971). He noted the absence of the use of juries in 
England with the observation that "[l]he mere fact that the prolonged trials so common in the 
United States are virtually unknown in England suggests we ought to at least look more closely 
at their experience." Id. at 233. Chief Justice Burger has also noted thai "(Oor thirty-five years 
the English couns have dispensed with juries entirely in virtually all cases. The public, judges 
and lawyers in England show no signs of wanting to return to the jury system." Burger, The 
Stale of the FederalJudidary—lf7l. 57 A.B.A. B.J. 833, S58 (1971). The Cliief Justice cited no 
support for his observation, and indeed, it is cooliary to the sentiments expressed by Iba 
distinguished British barrister quoted by E. L. Haines in the following passage: 

England surrendered the jury as a temporary measure in 1918 due lo a shortage of 
manpower created by Work! War I. This situation became permanent in 1933. Edaon 
L. Haines, Q.C.. of Toronto, has written of the unfortuiute demise of the civil jivy 
trial in some nations of the British Commonwealth: 

The effects of the jury system upon the law are no less remaricable and no 
less beneficial It lends lo make the law intelligible by keeping il in touch with 
the common facts of life ... . Rules of law must struggle for existence in 
the strong air of practical life. Rules which are so refined that they bear but a 
small relation to the world of sense will sooner or later be swept away. 
Sooner, if, tike the criminal law or the commercial law. they touch nearly 
men's habits and conduct; later, if, like Ihe law of real property, they affect a 
smaller class, and affect them less nearly. The jury system has for some 
hundreds of years been constantly bringing the rules of law to the touchstone 
of contcmpoiary common sense. 

The principal object of a court is to dispense justice, not to dispatch business. Those 
who would abolish the civil jury concede that in criminal matters the jury is Ihe 'poor 
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suggested the continuing viability of civil juries as an appropriate subject for 
serious consideration and reminded his audience that England, "the foun- 
tainhead of all our legal institutions," abandoned use of the civil jury trial in 
most cases more than foity years ago.^ Although the avowed purpose of the 
conference was to criticize freely even the most sacrosanct of our institu- 
tions, the eminence of the conferees and the closeness with which they 
scrutinized the utility of the jury prompt this effort to justify the role of the 
civil jury trial in the federal courts.' 

Since the jury as an institution has long been considered an essential 
part'of our constitutional liturgy, romanticism and sentimentality may have 
obscured important reasons for its introduction and retention. Although 
admittedly tendentious, these thoughts are offered as a continuation of the 
dialogue initiated by the Chief Justice rather than as definitive answers to 
questions concerning jury utility. I do not propose to undertake the defense 
of civil juries, but will merely suggest a number of roles fulfilled by the 
institution that may no longer immediately be apparent. I will begin by 
sketching the history of the seventh amendment to provide a perspective for 
the observations that follow. I will then review the recent histoty of the civil 
jury in England, examine the most commonly encountered criticisms of the 
use of juries in civil trials, and conclude by attempting to identify the 
implicit losses that would result from the elimination of civil juries. 

I.   The Seventh Amendment: A Historical Perspective 

Although it is now well accepted that the Bill of Rights was adopted to 
assuage the fears of ao anti-federalist minority who feh that the unamended 
Constitution inadequately protected their civil liberties, debates of the feder- 
al constitutiotuil convention provide Uttle evidence of the framers' attitude 
toward protection of civil jiuies.^ Messrs. Pickney and Gerry had formally 

man's shield against oppression' and the accused's fundamental assurance of fair 
Ireatnwnt. These criticj fail to reconcile this with their contention that the by jury is 
ignorant, inadequate and woefully insufficient in settling civil disputes. Does not the 
ciiizen litigating a civil dispute deserve this basic guarantee of fairness affonled by the 
deliberattonk of a jury? 

Holiorf, Improvfmenl of the Jury System. 12 FOR THE DEF. 26 (1971) (quoting Haines, TV 
Disappeanuice of OvU Juriet in Enthitd. Canada and Australia, * DEF. L.J. 118, 123-26 
(l»58)). 

2. Burger Urges U.S. Justice System Revamp, supra note I, at 2, col. I. 
3. The conferees included the chief justices of the fifty slates, the chief judges of the ten 

federal circuits, and an assortment of professors, other judges, and practicing attorneys. 1 
applaud the Chief Justice not only for his role in the organized and structured rcexaminalions of 
legal institutions, but also for his unstinting support of the lieutenants in the rifle platoons of the 
judicial war—the trial judges. 

4. See Henderson. The Background of the Seventh Amendment. 80 HAKV. L. REV. 289. 
291-92. 294-95 (1966); Wanen, New Ught on the History of the Federal Judiciary Act of I7S9. 37 
HAKV. L. REV. 49, S5-S6 (1923). Much of the following discussion relies heavily on these two 
splendid articles. 
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Civil Juries 

proposed the inclusion of a right to a civil jury trial with the article III 
guarantee of jury trial in criminal cases, but the motion failed.^ Thus, the 
Constitution that emerged from the convention did not expressly secure the 
right to civil jury trial. The absence of any provision for civil juries and the 
presence of the provision vesting appellate jurisdiction over matters of law 
and fact in the Supreme Court quickly fueled strong anti-federalist opposi- 
tion to the proposed Constitution.' 

During the ratification period propoDents of the Constitution sought to 
dispel fears that the document would abolish jury trials and promote a 
system of civil-law appeals.^ The federalists argued that the civil practices in 
the various states were too diverse to be subjected to any general rule 
concerning juries—an argument later undercut by the adoption of the 
seventh amendment.' The assertion also was made that in a document of 
enumerated powers, the failure to prohibit civil juries was tantamount to 
their retention—a position met with the rejoinder that the grant of judicial 
power to the Supreme Court to review matters of law and fact rendered the 
jury right meaningless, if indeed such a right survived at all.' 

Debates of the first Congress concerning the extent of the federal equity 
jurisdiction provide more insight into the prevailing attitudes toward the 
civil jury than do the debates at the constitutional convention. The congres- 
sional debates over this hotly contested issue illustrate the interrelationship 
between the role of the civil jury and the scope of federal appellate juris- 
diction to review matters of fact.'** Opponents of the extension of federal 
equity jurisdiction feared that it would deprive parties of jury trials, resuh in 
additional costs and delays, and permit innumerable reviews." As originally 
introduced, section 16 of the Judiciary Act of 1789 provided "that suits in 
equity shall not be sustained in either of the Courts of the United States in 
any case where a remedy may be had at law."'^ Opponents unsuccessfully 
sought to eliminate the equity provisions entirely. Proponents succeeded in 
adding the word "complete" before the word "remedy," thereby enlarging 
the scope of the provision.'^ The section ultimately was amended by insert- 
ing the phrase "plain, adequate and" before the phrase "complete remedy 
may be had at law," which narrowed the scope of federal equity jurisdiction 

5. Henderson, 3upm note 4. at 293-94. 
6. Id. ii79S. 
7. Id.; Warren, supra note 4, at 102. 
8. Henderson, supra note 4, at 294. 
9. Id. at 294. 296-97. 

10. Warren, supra note 4, at 96-99. 
n. M. at99. 
12. Id. at 96. 
13. Id. 
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to reflect the existing common law with respect to equity.'* 
A similar clash concerning the equity powers occurred over the word- 

ing of section 19 of the Act. As origiiudly proposed and enacted, section 19 
required the inclusion in the record of all facts upon which an equitable 
decree was entered by a Circuit Court in any equity, admiralty, or maritime 
case." The pro-equity forces unsuccessfully had sought an alternative provi- 
sion requiring all the relevant evidence upon which a decree was based to be 
included in the record and transmitted to the appellate court." Stenator 
Maclay, a powerful congressional figure and a leading opponent of the 
extension of equity jurisdiction, had argued forcefully that while he was 
" 'no professed admirer of the judicial system' he . . . thought . . . that 
this proposed amendment would render [the Circuit] Courts abortive .... 
[T]he purpose of the move was 'to try facts on civil law without the aid of a 
jury, and this [he promised], never will be submitted to.' "" 

This quarrel over the equity jurisdiction of the federal courts not only 
suggests the limits envisioned for the jury, it also evinces the extent of early 
support for preservation of jury trials. More importantly, however, Mac- 
lay's argument illustrates the perceived relationship between the extent of 
appellate jurisdiction over matters of fact and the conduct of bench trials." 
The salient point is that the anti-federalists wanted not only to confine the 
Supreme Court's review to matters of law, they also wanted a secured right 
to a jury. The substance and fervor of the political debate suggest the 
concern that elimination of the jury would result in a shift of power, not to 
the trial judge, but to the appellate courts. This history naturally suggests the 
question: If the right to a civil jury trial was forged from a struggle for 
power, does it no longer serve this power-allocating function? 

n.   The Use of Civil Jury Trials: The British Experience 

Modem critics of the jury often imply that Britain's virtual abandon- 
ment of juries constitutes evidence of their obsolescence. A brief look at the 
British experience, however, does not compel such a conclusion. The 
absence of a constitutionally mandated right to civil jury trial in England 

14. MM97. 
15. W. at 97-100. 
I«.   Uatn. 
17. M. al99. 
18. During the debates concerning the Federal Judiciary Act of 1789, advocates of jury 

tiiaU succeeded in restincting the appellate jurisdiction of the Supreme Court to matters of law. 
id. at 102.03. At the time the seventh amendment was adopted, the British Coun of Chancery 
*'did not usually exercise authority to resolve contested issues of fact and seemingly did not 
regard itself as competent to do so." Chesnin & Hazard, Chancery Procedun and the Seventh 
Amendment: Jury Trial of Issues in Equity Cases Before 1791, 83 Y/UX L.J. 999, 1000 (1974). 
See alto Parsons v. Bedford. 28 U.S. (3 Pet.) 433 (1830). 
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rendered the institution's survival subject to signiRcant parliamentary mod- 
ification." The use of civil juries in England during the last century was 
punctuated by passage of three such acts: the Judicature Acts of 1873-7S;^ 
the Juries Act of 1918;^' and the Emergency Provisions of 1939.^ 

Although the statistics are admittedly incomplete, it is estimated that 
itKMre than ninety percent of all cases tried prior to 1873 were tried to 
juries.^-' The Judicature Acts of 1873-75 were not intended to change the 
rules governing jury trials, but they did facilitate non-jury trials by permit- 
ting the parties to waive a jury and by allowing the court to dispense with a 
jury in chancery cases, cases requiring review of voluminous documents, 
and cases requiring any scientific or other type of investigation not con- 
veniently made with a jury.** 

Until World War I, no substantial inroads were made into the use of 
civil juries in England.^ In response to the manpower shortage resulting 
from the war, Parliament passed the Juries Act of 1918, which provided that 
all cases in the High Court of Justice and in the County Courts were to be 
tried without juries except in cases of fraud, libel, slander, false imprison- 
ment, seduction, malicious prosecution, breach of promise to marry, di- 
vorce, or probate.^ Juries were not required in any other cases, although the 
court in its discretion could order Mherwise.^ The Juries Act of 1918, 
substantially reenacted in 1920, was repealed in 1925 and jury trials once 
again became prevalent.^ Discontent with delays and costs attendant to civil 
jury trials apparently prompted passage of the Administration of Justice Act 
of 1933, which abolished the general right to a jury except in cases of fraud, 
libel, slander, malicious prosecution, false imprisonment, seduction, or 
breach of promise to marry." As was true under the earlier Act, the court 

19. Holioff, Modtm Trends in Trial by Jury. 16 WASH. & LEE L. REV. 27, M (1959). 
20. Supreme Court of Judicature Act, 1873, 36 A 37 Viet., c. 66; Suprenw Coun of 

Judicature (ComiiKncement) Act, IS74, 37 A 38 Viet., c. tl; Supreme Coun of Judicature Act, 
1875, 38 4 39 Viet., c. 77. 

21. Juries Act. 1918, 8 & 9 Geo 5. c. 23. 
22. Administration of Justice (Emergency Provisions) Act, 1939, 2 ft 3 Geo. 6, c. 78. 
23. Jackson, THt Incidtnce of Jury Trial Durint Ih* Past Ctniury, I Moo. L. REV. 132.139 

(1937). 
24. Supreme Coun of Judicature Act, 1873, 36 ft 37 Viet., c. 66.1 57; Supreme Coun of 

Judicature Act. 1875. 38 ft 39 Vici., c. 77, i| 20. 22. Set Jackson, tupra note 23, at 139^. 
25. Jackson, supra note 23, at 140-41; Nokes, VK English Jury and the LMW of Evidence, 

31 TuL. L. REV. 133. 157 (1956); Memorandum from Alan Chasei of Federal Judicial Center to 
Judge Al Murrah (Sept. 2,1970) (copy on file at Texas Law Review offices) [hereinafter cited as 
Chaset Memo]. In 1913 a report by the Depanmental Committee on Juries recommended that 
civil jury use be restricted to cases in which it was rc<)uested by all of the panics, or when the 
personal character of a litigant was concerned. Jackson, supra note 23, at 140. 

26. Juries Act, 1918, 8 ft 9 Geo. 5, c. 23, ii Kb), (d), 3. 
27. Id. at i> 1(c), 3. 
28. Jackson, supra note 23, at 141; Chaset Memo, supra note 25. 
29. Administration of Justice (Miscellaneous Provisions) Act, 1933,23 A 24 Ceo. 5, c. 36, | 
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retained the discretion to order a jury trial in cases other than those in which 
it was available as a matter of right. 

World War n, and the resulting Emergency Provisions of 1939, effec- 
tively put an end to the use of civil juries in England.^ Although the 
Provisions, like the Juries Act of 1918, were passed in response to a wartime 
manpower shortage, they remained in effect for nearly twelve years.^' As a 
practical matter, use of the civil jury in England never returned.'^ Whether 
the jury's disappearance resulted from dissatisfaction with its past perform- 
ance or merely from habit and inertia is unclear. According to Sir William 
Diplock, die Lord Justice of Appeals of England, "[h]abit, that most potent 
force in procedural matters, which had previously operated to preserve the 
jury trial now operated against its revival."'' 

Ahhough the British experience is often cited as prosecution Exhibit 
Number 1 by those who seek the elimination of civil juries in this country, 
such a comparison is not wholly valid. The previously mentioned absence of 
constitutional protection for the civil jury trial right in England rendered the 
institution's siu^val subject to substantial parliamentary nMdification. Of 
course, this distinction merely reflects the relative institutional imp^ments 
to change. The more fundamental distinction stems from the American 
judiciary's assumption of a far different institutional role than the one 
undertaken by their English brethren. In our tripartite system of govern- 
ment, the power of judicial review is inextricably linked with the concept of 
an independent judiciary and its attendant risk of autocratic behavior. 
Judicial review inevitably results in a politically conscious judiciary, which 
helps to explain our unique need for the jury. Although I will address this 
issue later from a different perspective, I want to emphasize that the 
American federal courts, unlike their British counterparts, have a peculiar 
need for the democratizing infhience of the jury because the success of 
judicial review ultimately depends upon the public's acceptance of judicial 
decisions. As Professor Cox has stated, "the power of the great constitu- 
tional decisions rests upon the accuracy of the Court's perception of this 
kind of common will and the Court's ability, by expressing its perception, 
ultimately to command a consensus."'* -ny^ 

6. Sa Diplock, TV luiy and OvO Actions in Bnttani, X N.Y. ST. BJ. 296, 296 (1964); 
Jackion, supra note 23, >t Ml; Chatet Memo, supra note 23. 

M.  Adminitlrelion o( Justice (Emergency Provisions) Act, 1919,2 A 3 Gco. 6, c. 78, i (. 
3!.  Diplock, supra note 29, at 298; Chaiet Memo, supra note 2S. 
32. One authority assened that only 49 of the 70,000 civil cases tried in 1933 were tried to a 

jury. Nokes. supra note 23, at 160. 
33. Diplock, supra note 29, at 2911. 
34. A. Cox, THE ROLE OF THE SunteME (^>utT IN AHEMCAN OOVEKNHENT I It (1976). 
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Thus, the demise of the British civil jury system cannot fairly be 
attributed to any profound conclusion that the institution had failed, al- 
though some apparently did quarrel with its inefficiency and cost. Instead, 
the jury disappeared because of the confluence of its vulnerability to parlia- 
mentary modification, the onset of two devastating world wars that deprived 
England of manpower, the existence of a bar habituated to the jury's 
absence, and the presence of a judiciary functitming without the need for the 
jury's legitimizing influence. 

m.   The Accusations 

A.    The Jury Cannot Handle the "Big" or "Technical" Case 

Critics often assert that juries cannot intelligently deal with lengthy 
trials involving vast quantities of data or cases complicated by the complex 
nature of their facts. It is undeniable that some cases do turn on facts 
comprehensible only to highly trained individuals, though these instances 
are small in number. Apart from the occasional situation in which a judge 
possesses unique training, however, the assumption that a jury collectively 
has less ability to comprehend complex material than does a single judge is 
an unjustified conclusion. Whether a lay judge or lay jury serves as factfind- 
er, complex cases must, as a practical matter, be presented through the 
mouths of experts whose function is to organize the mass of information into 
a comprehensible form. 

The argument that juries are unable to handle protracted litigation is 
based on two assumptions. The first is that the gagging amount of data 
involved in these cases cannot be assimilated by a lay jury, a position which 
presumes the truth of the underlying premise that a single judge is brighter 
than the jurors collectively functioniiig together. The second assumption 
underlying this argument is that certain colossal cases are ill-suited to jury 
trial because they may take months or even years to conduct. Lengthy trials 
purportedly are too disruptive of jurors' private lives; indeed, the length of a, 
trial may force many qualified persons to be excused from jury service at the 
outset, perhaps including those best equipped to hear the case. Although the 
truth of this assertion is self-evident, it actually expresses a beUef that- 
citizens deserve protection from such conscriptive jury service, not that« 
higher quality of justice can be achieved by eliminating the jury. 

The problems of protracted Utigation cannot readily be couched simply 
in terms of jury trial versus bench trial. Indeed, I will urge later that a bench 
trial may well foster even longer delays in complex cases than would a jury 
trial. The fundamental question presented is whether these mammoth dis- 
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putes ought to be resolved in a judicial forum at all. These "disputes" often 
approach the scale of internecine economic wars that may prove more 
appropriate subjects for legislative, rather than judicial, resolution. Advo- 
cates who believe that such behemoth cases are actually being tried to the 
court in any traditional sense are either naive, which I doubt, or are merely 
deluding themselves about the efficacy of a bench trial. Although bench 
trials would spare jurors some inconvenience and economic hardship, a 
bench trial hardly mitigates the strain that these cases impose on the judicial 
system. Moreover, one should not forget that many of these complicated 
cases seek to vindicate congressionally created causes of action in which the 
right of access to the jury is a matter of legislative, rather than constitution- 
al, command. 

Both the "technical" case and the "big" case arguments overlook an 
enormously valuable contribution made by the presence of a jury. The 
process of distilling complex material into a comprehensible form operates 
less effectively in bench trials than in jury trials. Although the rules of 
evidence purport to discipline an advocate's presentation, they are generally 
only loosely followed in bench trials, on the assumption that the trial judge 
will consider only admissible evidence. I have found that as counsel drop 
their evidentiary antennae they also tend to lose their sensitivity to questions 
of relevance; correspondingly, the marshalling of proof so essential to 
clarity suffers. Trial to a jury imposes a fierce discipline on the advocates. 
The virtue of forcing counsel to organize a complex mass of information 
into a form understandable by the uninitiated is that counsel ukimately must 
understand the issues and evidence in the case well enough to teach. If 
counsel cannot comprehensibly present their case to lay persons, is it likely 
that counsel do, in fact, understand the case? One need only view how trials 
of complicated matters are conducted by able counsel to appreciate the 
powerful contribution that the presence of a jury makes to clarity of ar- 
gumentation. The jury's presence not only encourages the clear presentation 
of facts during a trial, but the process of drafting the charge also contributes 
to the clarification of the controlling legal issues. When properly designed 
and freed of obscure "legalese," the charge enhances understanding by the 
court and counsel, as well as by the jury. 

In sum, I believe the argument that the "big" or "technical" case 
ought only be tried to the court is misdirected. The success of a jury trial 
depends upon counsel understanding their case and presenting it innovative- 
ly. The court roust sufficiently understand the legal issues involved to be 
capable of stating them in clear, comprehensible terms to the jury. Moreov- 
er, successful use of juries requires the trial judge to run the court efficient- 
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ly. The failure of judge or counsel to discharge their respective duties should 
not be blamed on fallings emanating from use of the jury. Critics of the jury 
among both the bench and the bar should not confuse their own insecurity 
about successfully performing their respective tasks widi inefficiencies in 
the jury system. Or, stated in another way, in response to the assertion that 
bench trials are easier, I reply—easier for whom? And if by force of war we, 
like England, had done without juries for twelve years, would not our own 
bench and bar, their knowledge of evidence grown rusty and accustomed to 
the more leisurely pace of the betKh trial, have accepted the jury's demise 
with similar aplomb? 

B.   Expense and Delay Attendant to Jury Trials 

Some critics argue that a jury is an unnecessary source of delay and 
expense. Despite claims by eminent jurists that jury trials are an important, 
if not the principal, cause of congested court calendars,'^ I remain uncon- 
vinced. My experience both at the bar and on the bench leave me with 
precisely the <^posite conclusion. The time expended properly writing 
findings of fact and conclusions of law, for example, far exceeds the time 
consumed by the charge conference. Although some judges claim that a 
bench trial is more "flexible" since the trial can be interrupted to dispose of 
other pressing matters, my own experience suggests that such piecemeal 
trials actually consume much more judicial time than their jury trial counter- 
parts. Although this type of personal jousting makes for Uvely luncheon 
fare, it is so affected by personal attitudes and experience with different 
local procedures that it is virtually useless as a source of reliable information 
about the time and expense of jury trial. Instead, we should examine the 
available data. A 1971 study by the Federal Judiciary Center revealed that 
only sixteen percent of a federal trial judge's tinw was devoted to jury 
trials.'* This figure should at least suggest the maximum amount of time that 
could be saved by eliminating jury trials in the federal courts. 

The dollar cost of juries is insufficient to support any argument for the. 
elimination of jury trials. Nor does the cost argument suffice to justify six- 
person, instead of twelve-person, juries. It is utuiecessary to deal with 
precise figures. Simply placing judicial expenditures in perspective with 
overall federal governmental expenditures is sufficient to make the point— 

33. "I think h ii fair to say that the baclilog of caset in the federal courts, particularly in the 
metropolitan centers, is caused largely by the number of civil jury trials required by the Seventh 
Amendnienl." Deviti, Ftdtral CMIJury Trials Should he Abolished, 60 ABA. BJ- S70(l»74). 
Set Peck, Do Juries Delay Justice?. 18 FJl.D. 455 (1956). 

36.   United Stales District Court Time Study, THE THiito BtANCH, Sept. 1971, at 1-4. 
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the government devotes less than one tenth of one percent of its annual 
budget for support of the federal judiciary.'^ 

IV.   Virtues of the Civil Jury 

A.    ' 'Black Box Decisions'' and Individualization of Justice 

All judicial decisions ulliniately reflect a certain arbitrariness. Al- 
though we often claim that our judicial decisions are more than mere 
attempts to justify a predetermined outcome and that they actually reflect 
reasoned analysis, this frequently belies reality. The process of judicial 
decisionmaking requires a complex balancing of the equities of a specific 
"just" result against the system's need for uniformity of decision. The 
modem trend has been to emphasize individualized justice at the expense of 
uniformity.^' Several distinguished conunentators warn that the American 
system of justice has begun to manifest an imbalance similar to that occur- 
ring at the turn of the century when Germany gravitated toward a system of 
wholly individualized justice that emphasized intuition over logic and result 
over uniformity.^ It is important for us to remember that in our system 
justice is administered pursuant to law. We must become more cognizant of 
the need to preserve uniformity in our judicial decisions lest we allow 
unbridled judicial intuition to destroy completely the credibility of our 
judicial process. 

The important contribution of juries in restoring the proper balance to 
the decisionmaking process is best illustrated by examining what are termed 
"black box decisions." By the term "black box decisions" I mean the 
difficult decisions that remain arbitrary in the sense that they can only be 
based on the specific equities of each individual case and cannot convincing- 
ly be explained on wholly logical or rational grounds. The jury has long 
been credited as "the chief reliance of the common law for individualizing 
the application of law,"^ and it successfully performs a difficult function 
that judges are ill-equipped to handle. I have long suspected that an implicit 
ingredient in a judge's decision to formulate an issue as a question of fact for 

37. D. Rosj. The Ovll Jury Systtm: An Esttntlal of Justlct—Pnurv* It 15 (DefenM 
Research Intlitule, Inc. Monograph No. 13. 1971) (quoting Hufsledler, Nm Blocks for Old 
Pyramids—Rahapiiit Ikt Judicial Sytltm. 65 N.Y.L.J.. Mar. 23. 1971). 

38. Roscoe Pound described this approach as the "equitable school." "It insisted that 
application of law was not a purely mechanical process. It contended that the process involved 
not merely logic but intuition; that the cause was not to be fitted to the rule, but the rule to the 
cause." 4 R. POIND. Juaisi>itUDeNCE I 115. at 20 (1959). 

39. "Many courts today are suspected of ascertaining what the supposed equities of a 
controversy require and then citing adjudicated cases to justify the result tiesired." Id. i 116, at 
26. 

40. Id. t 116, at 25. 
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tlw jury is the recognition that no criteria other than pure inmition are 
available as bases for the decision. I will not attempt to improve upon the 
language that Mr. Justice Holmes chose to describe this phenomena: 

When he has discovered that a difference is a difference of degree, 
thai distinguished extremes have between them a penumbra in 
which one gradually shades into the other, a tyro thinks to puzzle 
you by asking where you are going to draw the line, and an 
advocate of more experience will show the arbitrariness of the Une 
proposed by putting cases very near to it on one side or the other. 
But the theory of the law is that such lines exist. ... As that 
difference has no gradation about it, when applied to shades of 
conduct that are very near each other it has an arbitrary look. We 
like to disguise the arbitrariness, we like to save ourselves the 
trouble of nice and doubtful discriminations. . . . [AJnd so, as 
we get near the dividing point, we call in the jury.*' 

A jury trial is unavailable in a substantial number of cases now tried in 
federal court because Congress has not statutorily created the right and the 
action historically was an equitable one.*^ By definition, actions in equity do 
not strain our faithfulness to uniformity of decision, but instead address the 
need for individualized justice. In non-equity actions such as those arising 
under the Federal Tort Claims Act, both our concerns about uniformity and 
individualized justice are present. One must ask what will be the conse- 
quences of conducting bench trials in these cases. After all, trial judges are 
discouraged from engaging in black box decisionmaking by the requirement 
that they carefully specify their findings of fact, as well as their conclusions 
of law. When the factual findings are not sufficiently specific, appellate 
courts will employ much more stringent review than would occur had a jury 
served as the factfinder. In light of the numerous black box decisions that 
must be made in these cases, the substitution of judge-made for jury-made 
decisions disserves the rule of law by engaging in a subterfuge that weakens 
the judiciary's credibility. For example, sentencing decisions by the federal 
court remain a classic situation of black box decisionmaking. There appear 
to be few logical justifications for differentiating among the punishments' 
meted out to persons convicted of similar crimes. Yet, if Senate bill 1437 is 
enacted, we will be required to employ "standards" and articulate reasons 
for our sentencing decisions.*' To the extent that a particular sentencing 

41. Holmes. Law in Scimct and Scimet in Law. 12 HMV. L. REV. 443, 457 (1899). 
42. Stt C. WRIGHT. HANDBOOK OF THE LAW OF FEDEHAL COURTS i 92 (3d ed. 1976); Note. 

Congnssional Provision for Non-Jury Trial UnJtr Iht Sevtnlh Anundmnl, 83 YALE L.J. 401 
(1973). 

43. S. 1437.95lh Cong., Isi S«s. (i 20ai-2(X)8(1977).callsrorpre-seniencingreporutobe 
presented to the court and sets out the factors for the judge to consider in sentencing. The bill 
funher requires the judge to suie the reasons for Uic scnteiKe actually imposed. 
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decision is, in reality, a black box call, our sentencing practices are dis- 
honest. 

As I observed during my discussion of the seventh amendment, the risk 
of expanded appellate power increases with every encroachment on the jury; 
jury use and the scope of appellate power appear locked in a tandem 
relationship. The history of federal crimiml sentencing practices is once 
again illustrative. To my knowledge no proposals for changing the sentenc- 
ing procedure have included a requirement that the trial court articulate 
reasons for its sentencing decisions without also requiring appellate review 
over those decisions. I do not want to insinuate that attacks upon use of the 
civil jury represent a power quest by the appellate courts. I do suggest, 
however, that an interrelationship exists between the extent of jury trial use 
and the extent of appellate power. Although the notion that jury trials, which 
present a greater opportunity for error, are more productive of appeal than 
bench trials may be a popular one, it is inaccurate. A marked increase in the 
percentage of cases in which litigants have appealed decisions rendered by 
the trial judge after a bench trial is a contributing factor to the crushing 
increase in the workload of the appellate courts. Regardless of the relative 
number of appeals resulting from jury and bench trials, however, my point 
is that the ateence of the jury will only denigrate the finality of factual 
decisions. 

B.    The Democratizing and "Public" Law Contributions 

While reviewing the comparability of the British and American sys- 
tems, I mentioned the unique need of the American federal courts for the lay 
influence of the jury. 1 now want to discuss a similar function of the civil 
jury from a different perspective. The jury serves as a check upon the 
judge's power in each case. More importantly, however, the jury's verdict 
provides the judicial process with a contemporaneous expression of the 
commimity values that bear on the issues in each case. The jury is a 
mechanism for expressing what I loosely refer to as "public taw," because 
it is invested with the responsibility of representing "[i]ndividuals, groups, 
organizations of every type—all with varying activities, interests, desires, 
impulses, obligations, intelligence, powers, and other characteristics which 
condition the social order. "^ Because only a small percentage of the cases 
in the federal courts are tried to juries, however, their direct and immediate 
check upon judicial power is not large in a relative sense. Moreover, 
because a substantial percentage of jury trials in the federal courts are 

44.  Green, Tort Law Public Law in DUguUt, 38 TEXAS L. REV. 1,2 (1959), npriiaedin L. 
OREEN, THE LITICATION PROCESS IN TORT LAW 113, 116 (1977). 

58 



278 

Civil Juries 

diversity cases involving garden variety commercial and personal disputes, 
one can argue that this check upon power is minimal in an absolute sense a* 
well. Elimination of diversity jurisdiction will further reduce the number of 
jury trials in federal court. Indeed, the abolition or alteration of diversity 
jurisdiction alone may diffuse current efforts to reduce civil jury use. But we 
should not leave this subject without first observing that the charge in even a 
typical products liability diversity case requires the jury to make basic policy 
judgments by weighing relative costs, product utility, and product hazards. 
My point is not that the jury performs a significant role in ton cases decided 
in the federal courts, because the elimination of diversity jurisdiction will 
largely eliminate these cases. What is significant is that one cannot consider 
even an ordinary tort case without acknowledging the important representa- 
tive function served by the jury. 

A growing number of important cases are appearing in the federal 
courts that draw upon the contributions made by the civil jury. For example, 
cases alleging a deprivation of constitutional rights under color of state law 
or the direct infringement of constitutional rights by private persons may 
well portend the evolution of a new constitutional tort.^' These cases depend 
upon juries to judge the reasonableness of police conduct, to determine 
whether invasions of privacy in violation of the fourth amendment have 
occurred, and to safeguard prisoners' rights. The broad range of social 
questions presented in these cases seems to encompass every aspect of the 
government's relationship with the citizenry. These cases dramatically illus- 
trate the need for a direct check upon judicial power, as well as the 
reciprocal infusion of community values into the judicial process and judi- 
cial standards intp the community. Although some education results from 
the jury's participation in the judicial system, in my view it is the public's 
sense of participation in administering justice that has much greater signifi- 
cance. This sense of participation is felt not only by the jurors who actually 
participate in a particular trial, but also extends to the members of the public 
whom the jurors represent. I believe that the maintenance of public partici-^ 
pation in the judicial process is essential to continued popular acceptance of 
judicial decisions. As Judge Irving Kaufman has observed: ; 

[T]here can be no universal respect for law unless all Americans 
feel that it is their law—that they have a stake in making it work. " ' 
When large classes of people are denied a role in the legal 
process—even if that denial is wholly unintentional or inadver- 

45. 5^, f.f., BiveiM v. Six Unknown Named Afenu of Fed. Bureau of NarcMio, 403 
U.S. MS (1971). Bitf cf. Paul v. Davti, 424 U.S. fM (1976) (founecnth amendment not inieadad 
aa "foni" of federal Ion law). 
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tent—there is bound to be a sense of alienation from the legal 
order.* 
In summary, I have suggested that the right to a civil jury trial in the 

federal courts has, from its inception, represented an issue of power alloca- 
tion. Although Britain's virtual abandonment of civil juries is often cited as 
evidence of the jury's inefficiency, the British experience has been shown to 
be inapposite in several respects: the British jury right is not constitutionally 
protected; elimination of the use of juries occurred in response to wartime 
manpower shortages; and the British judiciary lacks the need for the jury's 
legitimizing influence. In response to tlie criticism that the jury is ill-suited 
to handle the "big" or "technical" case, I have argued that there is no 
reason to presume that a judge is more adept at comprehending complex 
factual material than a jury; that bench trials may, in fact, engender more 
delays than jury trials; and that the presence of the jury imposes a valuable 
discipline on both the court aiMl the advocates to analyze the case and to 
present the case clearly. I have seen no evidence sufficient to rebut my 
experieiKX that jury trials are no more expensive or time consuming than are 
bench trials. The jury performs a valuable function by resolving black box, 
or arbitrary, factual issues and spares the judiciary from engaging in a 
subterfuge that weakens its credibility with the public. I have also noted that 
the absence of a jury generally resuhs in a corresponding increase in the role 
and power of the appellate courts. Finally, I have suggested that the jury 
performs an essential role in our federal system by infusing a "public law" 
perspective into the judicial process. It is important that we not forget the 
jury's origin in the Constitution as a political institution, for ultimately, it 
still retains its power-allocating function today. 

', It would be a very narrow view to look upon the jury as a mere 
judicial institution; for however great its influence may be upon 

..  .   the decisions of the courts, it is still greater on the destinies of 
'    society at large. The jury is, above all, a political institution, and 

•' ],  it must be regarded in this light in order to be duly appreciated.*^ 

46. Kaufmu. A Fair Jwy—Vie Eitaie* ofJustie; SI JUD. U. 91 (I9S7). 
47. I A. DETOCQUEVILLE, DEHOCKACY IN AHEKICA 282 (4tii rev. tnni. ed. New York IMS). 

60 



280 

(d) 

USE OF JURORS' 
•    •    by 

HONOnABLE   FUANK   Y/.   WlLSON 
Chief Judge, United States District Court 

Eastern District of Tennessee 

The subject of our attention for this portion of the program is 
the jury. It is not inappropriate, therefore, to recall that one of 
the most famous jury trials in the annals of Kentucky arose 
here at the place of our assembly today, for it was at the Gait 
House in 1S38 that the events occurred which led to the most 
famous murder trial in the history of tiiis State and to what was 
no doubt one of the greatest forensic duels in the literature of the 
JHW. 

Upon that occasion three gentlemen from Mississippi, Judge 
Edward C. Wilkinson, his brother, who was a doctor, and a 
friend, who was a lawyer, all were guests at the Gait House. The 
purpose of the visit was in preparation for the marriage of Judge 
Wilkinson to a Kentucky belle. The happy occasion was mari-ed, 
however, by an argument that arose between Judge Wilkinson's 
party and a tailor by the name of Redding over the fit of a wed- 
ding suit. The tailor shop was located just across the street 
from the Gait House. The argument spread to the Gait House 
when the tailor, with assembled frieids and supporters, invaded 
this house of hospitality allegedly o obtain the names of his 
assailants for use in suing out legal process. Others claimed it 
was more of a vigilante movement. The two parties met in the 
bar of the hotel and it wasn't long jntil men were going down 
much faster than the drinks. Although Judge Willdnson and his 
friends escaped with iheir lives, two of the Redding party were 
slain. Tremendous local feeling wa> aroused over the manner 
in which the proud Mississippians had treated the local towns- 
folk, so much so that the legislature was induced to change the 

I.   Delirerrd to Che Uoitei) Stntesi Judicial Conference (or tlic Sixth Circuit at 
the Gait Ucuse, Louiaville, Kentucky, on June 1, 1!)T3. 

M F.HO. 211 



281 

212 62 TEDERAL RULES DECISIONS 

venue of the murder trial that arose out of the fracas down to 
Harrodsburg in Mercer County. There, about this time of year 
in 1838 two forensic giants squired off against each other. For 
the prosecution was Ben Haixlcn, Kentucky's greatest lawyer- 
orator of the age. For the defense was the incomparable Ser- 
geant Prentiss of Mississippi, one of the great jury trial lawyers 
of that or any other age. The issue in the case was, of course, 
who were the aggiessors. 

Something of the flavor of Mr. Harden's jury speech can be 
gained from the following few lines: 

"To be sure they come from the El Dorado of the South, 
with their thousands of bales of cotton condensed into their 
pockets • • • Climate, in a country of such vast extent 
at this, may have its influence on men, as it is known to 
have on the inferior race of animals. You may meet the 
lion, distinguished for his courage and his power, in the 
barbary state, where, conscious of his strength, you may 
pass him unmolested if you are not the aggressor. As you 
descend to the more southerly latitudes, you meet the leop- 
ard and the panther, with whom treachery and ferocity are 
the substitutes for courage; and when i'ou pass the equator, 
you meet the hyena, the emblem of uncompromising cruelty, 
without a redeeming quality. Men may, in like manner, be 
affected by climate and he who on the ironbound coast of 
the frozen north, or on the arid rocks of New Plymouth, 
will illustrate every noble virtue of his own nature, not less 
distinguished for his piety than his patriotism, for his en- 
durance than his courage, and for his generosity than his 
bravery, when transplanted to the enervating regions of the 
south, may become different and degenerated, trusting more 
to his interests than his patriotism, his advantage than to 
courage, and to concealed w eapons than to bravery." 

Prentiss was equal to the occasion, however. Even his oppo- 
nent described Prentiss' jury ergument as "like a West India 
tornado sweeping through the courthouse carrying everything 
with it, even to the reason of those who heard it." E.xcerpts 
cannot do the speech but harm, but a small bit of the flavor of 
that speech may be gained from the following. Identifying 
Redding and his friends, including one Oldham, as the aggressors, 
Prentiss had this to say: 

"Tliat strangers should visi: the Gait House is not wonder- 
ful;  they do it every day   •   •   •   But surely Mr. Henry 
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Oldliam must be the knight-cnant of the ace; the Don Quix- 
ote of the West; the paragon of modern chivah-y. He fights, 
not from base desire of vcngcnncc, nor from sordid love of 
gold; not even from patriotism or friendship; but from a 
higher and loftier sentiment; from his pure, ardent, dis- 
inteiested, unsophisticated love of glorious strife. Like Job's 
war horse, he 'smeljeth the battle afar off,' and to the sound 
of the trumpet he saith, ha! ha!   •   •   • 

"You have hoard, gentlemen, of the bright, warm isles which 
gem the Oriental seas, and are kissed by the fiery sun of 
the tropics; where the clove, the cinnamon, and the nutmeg 
grow; where the tOrrid atmosphere is oppressed with a de- 
licious, but fierce and intoxicating, influence. There the 
spirit of man partakes of the same spicy qualities which 
distinguish the productions of the soil. Even as the rinds 
of their fruits split open with nature's rich excess, so do 
the human passions burst forth with an overwhelming vio- 
lence and prodigality unknown, till now, in our cold, ungentle 
clime. There, in the islands of Java, Sumatra, the Malaccas, 
and othei-s of the same latitude, cases similar to that of Mr. 
Henry Oldham are of frequent occurrence. In those coun- 
tries it is called 'lunning amuck.'   •   •   • 

"If Oldham tells the truth, he is an assassinating villain; 
if he does not, he is a perjured villain." 

The result was the jury acquitted Judge Wilkinson and his 
Mississippi friends in less than 15 n-.inutcs of deliberation. Mr. 
Harden, in his chagrin at this misca.riage of justice, caused the 
legislature to split Mercer County, wherein Harrodsburg is lo- 
cated, and thus Boyle County, Kentucky, with Danville as its 
county seat, owes its origin in no small part to circumstauices that 
arose right here in the Gait House. 

So much for trial by jury as it was before the radio and tele- 
vision monopolized the public fancy. Now for the matters at 
hand. 

You may wonder how it should hi that I was given this as- 
signment to discuss effective jury utilization. The* answer is 
quite simple. Being aware that we learn from our failures and 
not from our successes, the Chief Jud je of this Circuit called and 
gave me this assignment just one wi'ek to the day after Judge 
Peck and his associates on the Sixth Circuit reversed me for 
practicing a little efficiency in the selection of a jury. Had the 
Program Committee wanted a success story told here, they could 
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have gone to any one of the other 39 district judges in the Cir- 
cuit, but preferring to trust the assignment only to one of the 
brethren whom the Sixth Circuit liad recently chastised for his 
small, but yet too bold, effort to economize in the jury selection 
process, I was given the assign.nent. Having learned my lesson, 
you are going to got no revolutionary preachments on jury fru- 
galities in this portion of the program. 

The scope of the subject assigned reminds me that I have been 
in a ladies restroom upon three occasions in my life—twice by 
mistake and once by invitation, and that turned out to be a mis- 
take. A large lady had fainted and I was invited in to assist in 
lifting her from the floor to a nearby sofa. Her size, together 
with her limp condition, prevented me from using any modesty in 
the manner in which I accomplished the assignment. Rather, I 
was compelled to grasp her in the manner of the wrestling arena. 
Being confronted with a subject of such scope, and being equally 
without finesse with words and ideas in the relevant area, I shjJl 
have to plunge wrestler fashion into my subject today. 

So that all of you district judges may be at ease from any as- 
sault in which you might have to defend youi-self, I will say at 
the outset that I am not going to cite any examples of jury mis- 
management from the Sixth Circuit, 

On the contrary', the courts of this Circuit are doing unusually 
well in the field of efficient jury management. In fact, the West- 
em District of Michigan achieved a 91 % efficiency in the use of 
jurors last year. The Western District of Tennessee and the 
Southern District of Ohio were close behind with 84% and 81% 
respectively. If success were the rule by which speakers were 
chosen. Judge Noel Fox, Judge Bailey BrowTi, Judge Joe Kin- 
neary, or one of their associates, would now be on the program. 
I am giving them each fair warning that they may well be be- 
fore this is over. 

Efficient Ju:y Utilization 

By way of introducing the subject of efficient jury utilization, 
there are five facts I would liki; to call to your attention. The 
first fact is that the total cost of juries in the federal courts last 
year was in the sum of $16,617,100 as compared with one-fourth 
that much just ten years ago. The second fact is that 44%, or 
$6,000,000 of that sum, was spent on jurors not serving on trials. 
Tlie third fact is that the daily estimated jury cost in the federal 
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courts varied from a low of $325.00 in Wyoming lo more than 
$4G00 in the Soulhcrn DisUicl of New Yoik. The fourth fact 
is that the efficiency with wliicli jurors were used last year 
varied from as high as 96% in some courts to as low as 329b 
in other courts. By this I mean that of tlie jurors called for 
service, as higli as 96%.were used in trials or challenged in some 
courts, while in others as high as 08% were never used. The 
fifth fact is that if all federal couns used jurors as efficiently as 
the most efficient courts do, jury costs- could be reduced from 
V2 to 1/^ of their present level. 

I suppose that if you had to summarize the whole subject of 
jury management and efficiency into one basic rule, it would be 
to get a deputy jury clerk that is really on the ball, then let him 
run with the baU. 

Rather than going down a miscellaneous catalogue of jury 
practices calculated to increase the efficiency with which jurors 
are used, let me state three basic propositions and then illustrate 
each with one or two illustrations. Efficiency in the use of jurors 
depends upon three basic factors: (1) effective scheduling and 
calendaring of trials, or "docket control" ?.s it is sometimes re- 
ferred to; (2) scheduling the opti;r,Ui-n number of jurors to ar- 
rive at the court^house at the proper time; and (3) proper man- 
agement and conduct of the trial. 

On the matter of docket control, it has been my observation 
that the judges who adopted the following practices have the 
more efficient jury use: (1) They set cases for trial as promptly 
as they arc at issue. Nothing is so conducive to the settlement of 
cases or the entry of guilty pleas as a trial date and nothing re- 
duces the need for jurors like settlements and pleas of guilty. 
(2) They establish procedures for determining settlements and 
changes of plea in advance of th-j trial and for avoiding last 
minute continuances. Few things are more inimicable to effec- 
tive use of jurors than last minuti- continuances or civil settle- 
ments or changes of plea made on the courthouse steps. 

I have a standing rule that my ccrk is to call the attorneys in 
every case scheduled for jury tria. both two days and one day 
before the trial to confirm whether the case will go to trial or 
whether a settlement or change of plea is contemplated. If a 
change of plea is under consideration, I bring the defendant in 
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for rearraignment a day or two before the trial and redelcrmine 
whether the former pica of not guilty is to stand. Unnecded 
jurors are called as late as the evening before the trial. In this 
regard I understand that some metropolitan courts have the 
practice that jurors are to call in by a stated hour to determine 
the need for them to report. Some courts use recorded messages 
for this purpose. 

Although I have found no way to ta>: jury costs to the parties 
or the attorneys upon a delayed settlement of a civil case, I have 
on occasion added a fine in criminal cases commensurate with 
the increased jury costs where it appears that the defendant de- 
liberately delayed his change of plea until the morning of the 
trial. Not only does that help the Government recoup a needless 
loss, but I find it has a cathartic effect upon lawyers disposed to 
advise delay the next time they represent an accused inclined to 
be dilatory in changing his plea. 

It is with regard to settlements and changes of plea that mem- 
bers of the bar have a major role to play in the matter of jury 
utilization and efficiency. 

Settlement is one of the highest arts of the advocate. For it 
rightfully should be the role of lawyers to be the peacemakers 
in our society, and not the apostles or authors of controversy. 
It rightfully should be the function of lawyers in our society to 
be the advocates of dialogue and reason and not the opposite 
of these. It rightfully should be the role of lawyers in our society 
to be the lubricant that makes civilization work and not the sand 
that slows or grinds the machinery of civilization to a halt 
There is rarely, if ever, a legiti.nate reason why a case, if it can 
be settled on the morning of the trial, could not with equal justice 
have been settled 24 hours before the trial. The same is true of 
changes in plea. Every delayixi settlement and every delayed 
plea costs the federal government somewhere between S400 and 
$1000 in needless jury costs. 

Finally, it is most important to identify in advance the cases 
with special jury needs, the multiple party cases, the protracted 
cases, and the cases likely to require a sequestered jury. 

So much for the matter of docket control. Any judge who 
develops better methods for doi ig these things has built a better 
mousetrap. As soon as we other judges learn about it. we will 
beat a path to your door. 

35-551 O - 19 - IS 
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n 
So far \vc have been talking out ijrclrial practices calciilalod to 

increase the efficient use of jurors. Turnins to the trial ilsclf, 
the second basic factor delcrminirg the efficiency of juror use 
is the scheduling of the 6plimum number of jurors to arrive at 
the courthouse at the proper time. Here is where a capable and 
well trained jury clerk comes into his own. He will have in- 
formed himself both with regard to the trial work- to be per- 
formed and with the Court's prior experience in regard to the 
number of jurors regularly found to be in reser\'e. If 51% of 
his jurors are never being used, as was the case in one of the 
New York Districts last year, he recognizes that he is calling too 
laige a panel. 

Across the Nation it appears that the average size of jury 
panels varies from 24 to 36 in a civil case and from 30 to 60 in 
criminal cases. Most of us tend to play it safe and overcall ju- 
rors. I have found from experience that in the ordinai'y civil 
case with one party on each side a panel of 20 is adequate, even 
for 12-member juries, and a panel of 25 or 26 is adequate in the 
ordinary criminal case. 

In this regard, having alternate means of getting jurors on 
short notice enables you to operate with smaller panels with 
little risk of relay. Courts with jui y pools have no problems in 
this regard. Federal employees, local housewives, and local busi- 
ness people on your panels make a good source of standby jurors 
in single-judge courts. 

I have also found that rather th;m using a single jury panel 
for two or four weeks straight, it is less disruptive to the jurors 
and more efficient to the Court to use rotating panels whose pe- 
riod of service extends for six months or more, but with no panel 
being called more frequently than every third or fourth week. 
There is a certain amount of inefficiency in the impanelling of 
every new jur>' panel, try as best you may. Intermittent service 
over longer terms not only helps to ninimize the impanelling in- 
efficiencies, but even 20 or more dj \ s jury service «pread over 
six.months is generally less interrupiive to the juror than is two, 
three or four weeks of straight jury service. 

m 
The proper management and cone uct of the trial is the third 

basic factor in the effective use of jurors. Two or three illustra- 
tions perhaps will sufffice here. 

4a F.*.0.—14Vk 
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Stipulations and waivers in advance of trial can avoid the need 
for alternate jurors. Sometinies they are also available to meet 
the problem of the hung jury. 

(1) Multiple voir dires at the outset of the jury term or at 
the beginning of the jury week or even the jury month can elimi- 
nate the need for a full panel each day a new jury trial is to com- 
mence. (2)'The^ficicncy with which a jury pool operates can 
be increased by staggering the time for conducting the voir dire 
in multiple-judge courts. 

To render jurj' verdicts less oracular and more reasonable, 
as well as reduce the hazard of error in the charge or othenvise, 
I am a strong believer in the use of special verdicts in civil cases. 
It is the possibility of hitting the jackpot, either by an exceeding- 
ly low or an exceedingly high verdict, that appeals to the gam- 
bling instinct of most lawj-ers and is an inducement not to settle 
cases that might otherwise be settled if jury verdicts were more 
consistent and predictable. It has been my experience that spe- 
cial verdicts contribute significantly to both consistency and pre- 
dictability in jury verdicts. 

Finally, the avoidance of trial intenniptions and delays as well 
as the length of the trial day relate directly to the efficiency 
with which jurors are used. When the trial is inteiTupted by 
hearings on motions to suppress evidence or other proceedings 

.that could or should have been resolved in pretrial proceedings, 
the time of juroi-s is needlessly wasted. Likewise, whether a 
normal trial day is three, four or six or more hours relates direct- 
ly to the ultimate efficiency and ultimate cost of a jury trial. 
The last statistics I saw upon the subject, the average cost of 
each jury trial in federal court ranged from a low in some dis- 
tricts of $600 to a high in other districts of $3200. 

Now of course lowering jury costs is not the only concern the 
courts must have and I want to address myself to that before I 
finish. But when it comes to the use of jurors, a lack of efficien- 
cy in using a juror's time is thi; single greatest criticism leveled 
at the courts by those who are called for jury 'sei*vice. In sur- 

' vey after survey it has been demonstrated that the two most 
frequent complaints made by ji rors are (1) the endless waiting 
without being used and (2) the iack of any explanation why they 
must wait. Efficiency in the use of jurors will most certainly 
do two things. In the firet pla:c, it will save the United States 
a great deal of money. Every jnnecded juror who is not called 
on any one day saves the United States an average of $24.50. 
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In the second place, it will greatly increase the satisfaction juj-ors 
receive out of sci-ving and will improve both the quality of their 
service and their respect for the courts. 

Conclusion 
f • 

In closing just a few words of caution. As I have just sug- 
gested, jury costs and jury efficiency are not the sine q^ia non 
of our system of justice. Jury trials were never intended to be 
the most efficient nor the least expensive method of trial. But 
then, neither is democracy particularly noted for possessing these 
qualities. As Winston Churchill once said, "Democracy is the 
worst fonn of government—except for all others." The same 
might be said of trial by jur>'. 

Although I realize that what I am about to say places me in 
a minority of one, I cannot but be genuinely disturbed at certain 
restrictions and modifications imposed in recent years upon the 
jury system in the name of efficiency. I refer to such matters as 
(1) the restrictions being imposed upoo the voir dire and the 
right to challenge, (2) the move to majority verdicts and the 
elimination of the unanimity rule, (3) the move to six-member 
[or less] juries and (4) the developing practice of fundamentally 
modifying the civil jury by local rules of court. 

The effective use of juroi-s is one thing. Erosion of the right 
to tiial by jury is another. The voluntary waiver of trial by jury 
is one thing. Modifying the essen ial size and naturc of the jury 
is another. A stipulation for a majority veixlict is one thing. 
Abolition of the rule of unanimity is another. Legislative modi- 
fication of the jury as it has existed for hundreds of years is 
one thing. FXmdamental alteration of the jury by local rule of 
court is, as I see it, an altogcthei different matter. 

It may well be that the civil jury trial is on its way out, but 
that choice should be made with a proper respect for the lessons 
of history, and not by legal efficiency experts concerned only 
with time and dollars. It may well be that we are to follow the 
mother country, England, in the abandonment of the voir dire 
and the elihiination of jury challenges, but it should not be with- 
out an awareness of the price \\'e pay for an efficiency bom of 
war time necessities in England. I have rcad somewhere that 
one English judge ruled a juror wit h sleeping sickness competent, 
just so that he could stay awake long enough to stand up to take 
the oath. It may well be that we are headed down the road of 
miUlary justice, where juries consist of not more than five mem- 
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bers, two-thirds of whom can find a verdict, but we should at 
least be aware of the values that are. being sacrificed for the 
sake of efficiency. 

We are taught in the recent Supreme Court decisions of Wil- 
liams V. Florida, 39JJ U.S. 78, 30 S.Ct. 1893, 26 L.Ed.2d 446 
(1970); Johnson v. Louisiana, -106 U.S. 356, 92 S.Ct. 1620, 32 
L.Ed.2d 152 (1972); and Apodaca v. Oregon, 406 U.S. 404, 92 
S.Ct. 1628, 32 L.Ed.2d 184 (1972), that neither the jury's size 
nor its decisional majority has any constitutional dimensions, and 
this either in civil or in criminal practice. At least two circuits 
have held that each local court may by local rule vary the size 
of civil juries. I refer to Colgrove v. Battin, 456 F.2d 1379 (9th 
Cir.1972) and Cooley v. Strickland Ti-ansportation Co., 459 F.2d 
779 (5th Cir.1972). That same issue is now before the Supreme 
Court in the Colgrove case [cert, granted 409 U.S. 841, 93 S.CL 
44, 34 L.Ed.2d 80] if in fact the case has not already been de- 
cided as I make this talk. Shoultl tlie practice be approved, then 
presumably each district court could by local rule vary both the 
size and the decisional majority of the civil jury practice in its 
jurisdiction and we could potentially have 94 systems of civil 
juiy practice in the federal courts. 

With regard to where the line should be drawn as to the size 
or decisional majority of the jury, it is well to remember that 
everj' line drawn in the law coulii have been drawn one point to 
either side—with equal logic. JBut draw lines we must and I 
would suggest that lines drawn for hundreds of years, as has 
been the case with tlie common law jury, should not be tampered 
with lightly. The jury system was never designed to work. No 
efficiency expert would ever have dreamed it up. Rather it 
worked and then men began to work with it. Since no one really 
knows just how or why the jury system works as well as it does, 
it would be the better part of wisdom not to start modifying it 
in the name of efficiency until noed for attention is shown to be 
overwhelming. 

. While only legal antiquarians ever bother to read Blackstone 
today, the following words from l;is Commentaries would seem to 
be timely: 

"So that the liberties of England cemnot but subsist so long 
as this palladium remains ;;acred and inviolate; not only 
from all open attacks (which none will be so hardy as to 
make), but also from all secr^;t machinations, which may sap 
and undermine it;  by introducing new and arbitrary meth- 
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ods of trial; [by justices of the peace, commissioners of the 
revenue, and courts of conscience.] And however conven- 
ient these may appear at fir5t (as doubtless all arbitrai-y 
powei-s, well executed, are the most convenient), yet let it 
be again remembered, that delays and little inconveniences 
in the forms of justice, are the price that all free nations 
must pay for their liberty in more substantial matters; thai 
these inroads upon this sacred bulwark of the .nation are 
fundamentally opposite to the spirit of our constitution; and 
that, though begun in trifles, the precedent may gradually 
increase and spread, to the utter disuse of juries in questions 
of the most momentous concern." 

While each judge who is a member of tliis Conference may 
rightly feel that he is the most honest and impartial, if not in 
fact the ablest, judicial officer known to history, history should 
also teach us that the availability of trial by jury is the single 
greatest assurance of both the independence and the quality of 
judges. History has shown us that the Executive has always 
found it much easier to find judges who will do its will than it 
has to find amenable juries. Furthermore, like all professions, 
judges tend to develop a view of themselves and their profession 
that is oftentimes far removed from that of the common man. 
For centuries now the institution or" the jury has helped assure 
English speaking people all over the world that they got tlie kind 
of justice they wanted, and not just the sort of justice that ex- 
perts thought was good for them. 

It is well for all to remember, the present company not cx- 
cepted, that when judges become too remote from the ordinary 
man, trial by jury is there to correct the situation. An unsatis- 
factory jury will be replaced shortly. An unsatisfactory judge is 
another matter. 

As was said by a perceptive member of the judiciary some 200 
years ago: "I am sure no danger of tnis sort is lo be apprehended 
from the judges of the present age; but in our determinations it 
wilj be prudent to look forward into the futurity." Although in 
1973 "futurity" may not have yet arrived, it still remains prudent 
to look forward to it. 

When freedom is threatened in the world and when the power 
and influence of government becomes so all-pervasive and all- 
encompassing in our daily lives, I wc>uld suggest that no institu- 
tion of government gives greater assurance of the continued 
preservation of freedom and individual rights than the historic 
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Anglo-American jury. For the jury is of the essence of democra- 
cy. The presenation of Uic jury is of the essence of the preser- 
vation of democracy. I cannot see one dying and the other sur- 
viving. No tyranny could long e,\ist that leaves a citizen's free- 
dom in Uie hands of twelve of his countrymen. So jury trial is 
more than an instrument of justice. It is the one sure sjTnbol 
that freedom still lives. 

As Sir William Holdsworth in his classic History of English 
Law has stated: 

"The jury system has for some hundreds of years been con- 
stantly bringing the rules of the law to the touchstone of 
contemporary common sense." 

The bench and the bar have no higher function than to see that 
the law continues to be brought to the touchstone of common 
sense. 
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Compensation of Jurors 
In recent yean, some anention has focused on the issue of juror compcnsatioa. Trial 

courts cannot function without juron. They are deeply obligated to those citizeru who 
rc:^>ood to the jury commissioner's summons. Yet in many state and local courts junxi'pay 
is Dotoriousty inadequate and may make jury service an economic hardship. 

Per diem allowaDCes of S5.00 and less are not uncommon. In some foufleen stales, the 
daily allowances for at least some juron in some courts nuy be this low. Mileage 
allowances, when granted at all, can be as little as $.05 per mile. In some areas, tfaa 
"compensation" may not even cover the daily expenses of the juron. 

Since 1968. the federal govonment has paid iujurors $20.00 per day and S. 10 per mile 
(U.S.C.A.. 28 { 1871). Six states i»ow audiorize payment to jurors at Ac federal rale: 
Hawaii. Maine. Nebraska, New Hampshire. North Dakota and South Dakota. New Mexico 
pays its jurors the minimum wage, i.e.. $2.30 per hour in travel, attendafK:cK»d service. It it 
the only state to use such a formula rather than ^Kcifying a flat rate. 

In 1974, aCalifomia tnll to change per diem payment of jurors from a minimum of SS.OO 
to a set $23.00 was proposed. The bill was subsequently analyzed in GmidHinei for 
Determining the Impact of Legislation on the Courts, by Ralph Andersen artd Associates, 
for the Judicial Council of California. The analysis dealt with the fiscsl impact of the bill and 
estimated it would raise thecostof the jury system by almost $25 million. The measure was 
defeated. 

William R. Pabst and G. Thomas Munsterman, in "Economic Hard^tp of Jury Duty** 
i5iJudicantre 495, May 1975). estimate that it would cost $200 million a year to raise stale 
and local jury fees to the federal level. Whether by rawing daily pay or shortening the juror's 
term or some other med>od, it seems the courts are obliged to make some effort to reduce the 
rinancial burden each juror must bear if they are to continue to operate with the support and 
connderKe of the public they serve. 

The following information was compiled by the National Center's Research afkd Informa- 
tion Service a/Kl appeared in the monograph entitled Facets of the Jury System. 
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FtrtlUt 
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Enploynent Protection for Federal Jurors 

Prepared By: 

Paul L, Morgan 
Legislative Attorney 
American law Division 
Congressional Research Service 
August 21 , 1978 

F.MPLOYHEWT PROTECTION FOR FEDERAL JURORS 

Background 

There  apparently  Is  a prohlen,  of   long standing,  of   jurors  in  the 

federal courts  being discharged  from their employment when they are selected 

for and subsequently  serve on  Jury duty.     Because of  the nutaber of  instances 

in which federal grand and petit  jurors had allegedly been discharged solely 

because of  their service,  the Judicial Conference of   the United States  at   Its 

March  15-16,  1971, meeting agreed  to a proposal  that would penalize eaployers 

found guilty of such action by fine of up to $1,000 and imprisonment of up to 

one year or  both.     Report  of  the Proceedings of  the Judicial Conference of  the 

Dnlted  States, March   15-16,   1971, House Document 92-124 at^ 6.    This  body has 

continued  to voice   its  support   for enactment  of   legislation protecting re- 

employnent   rights  of  jurors.     Its most  recent  reaffIrnatlon of  this support 

was   in recommendiog prompt  action by  the Congress on H.R.  7810, 95th Congress. 

Proceedings of  the Judicial Conference,  September  15-16,   1977.    Rouse Document 

No-  95-269 at 84. 

Congressional  tetlon 

A bill, H.R.   1089, was   Introduced  in the 92nd Congress which would 

have Bade discharging a federal  juror  from his employment a nisdemeanor with 

a  fine of  not   less  than $1,000 and not  more  than $10,000.     During hearings on 

this  and other bills,  the extent   of  the problem of  jurors  losing their  jobs 

was  discussed.     Hearings on Federal Jury Service Before House Judiciary Sub- 

connlttee  Wo.   5, 92nd Congress,   1st  Session,  (1971)  Serial No.   16.    Also, 

questions were  raised  as  to  the  propriety of  the United  States  receiving  the 
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fine Instead of the employee receiving corapenaatlon from the employer. Sub- 

sequent to the 1971 hearings, legislation to correct this practice of Jurors 

being discharged fron enployment has included civil penalties only* 

Other legislation Introduced to protect the employment rights of 

Jurors has been: 

93rd Congress! H.R. 10897.  Introduced by Mr. Rodlno. Ubuld have 

prohibited eoployers froa discharging or threatening to discharge, Intlis- 

idatlng, or coercing any employee by reason of federal Jury service.  Possible 

civil penalty of not more than $10,000 for each violation as to each Juror. 

District courts given Jurisdiction to order reinstatenent of dlschargd em- 

ployee with or without back pay. 

S. 3776.  Introduced by Mr. Schwelker.  Would generally 

have required private employers, absent a change of circumstances, to reemploy 

Individuals who were not temporary employees and who left the position to perform 

Jury service for any court.  If the individual was disabled during the term of 

Jury service, the employer would have been required to place the person In 

another position If available.  It would have expressed the sense of Congress 

that States or political subdivisions thereof also comply with the provisions of 

the act.  Individuals reenployed under the provisions of the act would have 

been considered to have been on furlough or leave of absence without loss of any 

benefits of employment and would have been Ineligible for discharge for one year 

after restoration to enploynent.  If two employees left the same position for 

Jury duty, the first to leave would have had first right to reenployment. 
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District courts would have bad Jurisdiction in actions under this act 

and would have been required to give precedence to such actions. United States 

attorneys would have been required to appear and act as attorney for Individuals 

bringing actions for restoration.  Daisages to have been loss of wages with 

eaployer deemed the only necessary party to the action. 

The provisions of this bill were generally passed by the Senate as an 

anendisent to other leglslstlon, S> 3263> on October 2, 1974, which was not 

reported froo the House Committee on the Judiciary. 

94th Congress.  H.R. 6043.  Introduced by Mr. Rodlno. Duplicate of 

H.R. 10897, 93rd Congress, supra. 

H.R. 6150.  Introduced by Mr. Rallsback* Section 9 

of this bill was a duplicate of H.R. 6043 and Its predecessors. This bill al»o 

dealt with increased compensation of the Judiciary and three Judge courts and 

the principal topics of the hearings appeared to be these areas. Hearings on 

loprovcnent of Judicial Machinery Before the House Judiciary Subcocaaittee on 

Courts, Civil Liberties, and the Administration of Justice, 9Ath Congress, 1st 

Session (1975), Serial No. SS.  As reported front the Coomlttee on the Judiciary, 

the bill was amended to exclude the provisions dealing with eaploytsent rights 

of Jurors.  Rouse Report No. 94-1379. ' It was felt that the area of enployment 

rights. Inter alia, needed further study.  Id. at^ 3. 

S. 539.  Introduced by Mr. Burdlck for himself and 

Mr. Schwclker.  Sections 3 and 4 of this bill are generally the same as S. 

3776, 93rd Congress, supra.  This bill was reported fron the Coonittee on the 

Judiciary, September 26, 1975 [Senate Report 94-4001, and passed the Senate 
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September 30, 1973>  It WAS not reported from the House Conmlttee on the 

Judiciary. 

9Sth Congress. R.R. 7S10. Introduced by Mr. Rodlno. Section 2 

of this bill duplicates the language of R.R. 10897 , 93rd Congress and H.R. 

6043, 94ch Congress, supra. 

S. 207S. Introduced by Mr. DeConclnl for hlasalf 

and Mr. Wallop. As Introduced, the bill was generally the saae as previous 

recent Senate bills.  Subsequent to hearings. Hearings on Marshals Service 

Fees, Witness Fees snd Amendniencg to the Jury Selection and Service Act Before 

the Senate Judiciary Subconmlttee on Improveaents In Judicial Machinery, 95th 

Congress, IsC Session (1977), the bill wss saended, reported out of the 

Comlttee on the Judiciary April 25, 1978, Senate Report 95-757, and passed 

the Senate without debate April 27, 1978.  124 Congressional Record S. 6543 

(dally edition, Thursday, April 27, 1978).  It Is now pending before the 

House Comnlttee on the Judiciary. 

As passed the Senate, Section 3 of S. 2075 would add a new section, 

"1875. Enploynent rights," to title 28, Hnlted States Code. This section 

would allow en Individual absent froa a position, other than a teaporary 

position as defined by the Director of the Administrative Office of the United 

Ststes Courts, to return to the previous position If a court certificate veri- 

fying jury service has been received and application for return to eoployaent 

Is aade prooptly after Jury service. 

A private employer would be required to restore the employee to 

the previously held position or a position of like seniority, ststus, and 
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pay If the enployee is still qualified to perform the duties of the position. 

If not still qualified by reason of disability sustaioftd during the period of 

Jury service but still qualified to perfom the duties of any other position 

the person shall be restored by the enployer to such position as the person is 

qualified to perform which will provide like seniority, status, and pay or the 

nesrest approximation thereof consistent with the circuastanccs of the c«se> 

If the employer's circumstances have changed so as to moke it lapossible or 

unreasonable to do so, the employee need not be restored to a position* 

If the employee was in the employ of any State or political sub- 

division thereof, the sense of Congress is that the same rulea, supra, as to 

reenploymenc should apply. 

An individual restored to a position in accordance with this act* 

If vlthln the private sector, shall be considered as having been on furlough 

or leave of absence during his period of jury service and is to be restored 

without loss of seniority.  Entitlement to insurance and other benefits should 

be the waam  as in other cases of furlough or leave of absence.  It is the 

sense of Congress that Individuals In the public sector be restored to giv* 

that person status in enplojrment continuously from the tine of entering upon 

Jury service to restoration to employment. 

Where two or more individuals are entitled to be restored to a 

position, the person who left first in order to enter Jury service has the 

prior right to be restored to the position without prejudice to the rcemploy 

oent rights of any other individuals to be restored* 



301 

Upon finding of probable merit to a clalia by a former employee, 

the district court in the district where the employer maintains a place of 

business shall appoint counsel to represent the plaintiff. Such counsel shall 

be conq>ea3ated and necessary expenses paid to the extent provided by the 

Criminal Justice Act of 1964, 18 United States Code 3006A. The court nay tax 

a defendant enployer, as court costs, the attorney fees and expeases when 

the eaployee prevails. The court shall award a prevailing plaintiff bringing 

an action with retained counsel a reasonable attorney's fee as part of the 

costs. No fees or court costs aay be taxed against an Individual bringing 

an action in good faith under this section. 

Any private employer who falls to reinstate, discharges, threatens to 

discharge, IntimidateB, or coerces any employee by reason of such employee's 

jury service in any court of the United States shall be subject to a civil 

penalty of not nore than $10,000 for each violation as to each Juror. 

"Jury service** is defined to Include attendance in any court of the 

Onited States In connection with service upon ai^ grand or petit Jury of the 

United States. 

Section S(a) of the proposed act would give the district courts 

original Jurisdiction over cases allowed by the proposed section 1875, supra, 

without regard to the amount In controversy. 

State Precedent 

We have found 23 state statutes which appear to be designed to 

protect employees In the private sector by either requiring that they be 

excused for Jury duty or prohibiting their discharge because of such servlcs* 

35-551 0-79-20 
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Enployers who violate these prohibitions luy be held in contenpt of court, as 

in MMsachusetts and Neu York, or  punished, generally, as nlsdeaeanants.     Fines 

Inposable under  the statutes  range  froa $200 to $1,000 and aaxlaun jail teraa 

are 6 months. 

Section  17 of  the Uniform Jury Selection and Service Act  (1970)  has 

been adopted,  In soae  instances  in a oodified Tersion, in Colorado,  Idaho, 

Indlma, Maine, Minnesota, and North Dakota.    It generally provides for a fine, 

up to 6 months in jail for empoloyers who Illegally discharge employees 

serving on a jury, award of attorneys fees, and up to 6 weeks pay to the ear- 

ployee. 

The statutes  found are: 

Dntfom Laws Annotated   (Supp.   1978):    Jury SelecCion and Service Act 

(1970) 

§   17.      [Pretectkm ol Jurors' EmptoiiuMut] 

(a) An employer shall not deprive an employee of his employ- 
ment, or threaten or otherwise coerce him with respect thereto, 
because the employee receives a summons, responds thereto, 
serves as a juror, or attends court for prospective Jury service. 

<b) Any employer who violates subsection (a) is guilty of 
criminal contempt and upon conviction may be fined not more 
than [!S001 or imprisoned not more than (61 months, or both. 

(c) If an employer discharges an employee In violation of 
subsection (a| the employee within ( ] days may bring a dvil 
action for recovery of wages lost as a result of the violation and 
for an order requiring the reinstatement of the employee. Dam- 
ages recoverable shall not exceed lost wages for 6 weeks. If he 
prevails, the employee shall t>e allowed a reasonable attorney's 
fee fixed by the court. 



303 

Code of Alabana  (Supp.   1977) 

8 12-16-8. Excuiting of employees for jury service: compensation to which 
employees entitled during jury service: issuance to jurors of 
statement showing fee or compensation for jury service. 

(a) Upon receiving a summons to report for jury duty, any employee shall on 
the next day he is engaged in his employment exhibit the summons to his 
immediate superior, and the employee shall thereupon be excused from his 
employment for the day or days required of him in serving as a juror in any court 
created by the constitutions of the United States or of the state of Alabama or 
the laws of the United States or of the state of Alabama. 

(b) Notwithstanding the excused absence provided in subsection (a) of this 
section, any full-time employee shall be entitled to his usual compensation 
received from such employment less the fee or compensation he received for 
serving as such juror. 

(c) It shall be the duty of all persons paying jurors their fee or compensation 
for services to issue to each juror a statement showing the daily fee or 
compensation and the total fee or compensation received by the juror. (Acts 1969. 
No. 619. p. 1126.) 

Arizona Revised  Statutes   (Supp.   1976-77) 

§   21 -236.      Absence from employment for jury duty;   vacation 
and seniority right*; \iolBtion: penalty 

A. An employer shall not refuse to permit .in employee to tnke n 
leave of absence from employment for the purpose of serving as n ju- 
ror. No employer may dismis.s or in any way penalize any empli)yee 
because he serves ns a gmnd or trial juror, provided, however, that 
nil employer shall not be re<|uired to compensate an employee when 
the employee is absent from his employment because of his jury serv- 
ice. Any absences from employment slmll not nffect vacation rights 
which employees otherwise have. 

B. An employee shall not lose M'niority or precedence while n\t- 
senl from his employment due to his nerving ns a member of a gram! 
jury. Uix)n return to employment the employee shall l>e returned to 
his previous imsitioti, or to a higher giositiim lommeii-Hiirate with hi.s 
ability nnd experience as seniotlty or preceilence would ordinarily 
entitle him. 

('.   A person who violates any provision of snlisection.* A or B of 
this section is guilty of n nii.sdemeaiior punishable by n fine of not 
more than three hundred dollars fur each offense, by imprisonment 
not to exceed thirty days, or lx>th. 
Added IJIW-» 1971, Ch. 126. !i 4. 
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California Labor Code  (West,  1978) 

§  230.      Jury duty; notice to employer; right to time of f 
No employer shall discharge an emplo>'ee for taking time off to 

serve as required by law on an inquest jury or trial jury, if such em- 
ployee, prior to taking such time off, gives reasonable notice to the 
employer that he is required to serve. 

(Added by Stats.1968, c. 1270, p. 2395, 5 1.) 

Colorado Revised  Statute3(Supp.   1976) 

I3-7I-II8. Protection nl Jurors'empkiymenl. 111 An employer Nh;ill niM 
deprive an employee t>f his cmploymenl. or Ihrealcn or olherwise ciwrcc him 
with respe«:l Iherelo. because the employee receives a summons, respomls 
(hereto, serves as a juror, or attends court for prospective jury service. 

(2l Any employer who violates subsection II) of this section is guilty of 
criminal contempt and. uptm conviction thereof, shall he punished by a fine 
of no) more than five hundred dollars, or by imprisonment in the county 
)i\H for not more than six months, or by both such fine and imprisonment 

(.^) If an employer discharges an employee in violation of subsection (It 
of this section, the employee may within thirty days bring a civil action for 
recovery of wages lost as a result of the violation and for an order requiring 
the reinstatement of the employee Damages recoverable shall not exceed 
lost wages for six weeks If he prevails the employee shall be allowed a 
reastmable attorney's fee fixed by the court 

Florida Statutes Annotated (Supp. 1977) 

401371   J«ry urvlM 
(1) No pcma aummooed la wire on any f rmsd or peUt Jurr In thl> Matr. 

or acofpteO to Mrre on aoy (rand or p«Ut Jury In tbla autc, ahall be dl«- 
rotancd from rniploymcat for anj rnuw becatiso of ttie nature or lonsth ot 
•arrtco upon aucti Jury. 

(2) A ciTll artlon tv thr UidlTldual who haa boon dlamlaMd may be brought 
In tlie courta of tlila atate for any riolatlon of tbla a«cUon, and Raid 
Individual shall- be rnlltlcd to collMt not opir compcnaatorr damaiiM. bot. In 
addlUon tbarrlo, punlllrc damagM and rcaaonabia attorney fcca for vlo- 
latJoo of thla act 
Addod bjr l«<ra 1074. t T4-SW. i 2, rtf. Oct 1, WT4.    •• 
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Hawaii Revised Statutes (Supp. 1974) 

I§6IZ-2S| Pratectioo of jurors' employment (a) An employer shall not de- 
prive an employee of his employment, or threaten or otherwise coerce him with 
respect thereto, because the employee receives a summons, responds thereto, 
serves as a juror, or attends court for prospective jury service. 

(b) Any employer who violates subsection (a) is guilty of a petty misde- 
meanor. 

(c) If an employer discharges an employee in violation of subsection (a) 
the employee within ninety days from the date of discharge may bring a civil ac- 
tion for recoveiy of wages lost as a result of the violation and for an order re- 
quiring the reinstatement of the employee. Damages recoverable shall not ex- 
ceed lost wages for six weeks. If he prevails, the employee shall be allowed a 
reasonable attorney's fee fixed by the court. [L 1973,c I9l,ptof §1] 

Idaho Code (Supp.   1977) 

o'*•   E^P'oy*' prohibited from penalizing employee for juty scrrice 
j    — Penalty — Action by discharged employee for lost wages. — (1) An 
I    •mployer shall not deprive an employee of hi« employment, or threaten or 

Otherwise coerce him with respect thereto, because the employee receives 
a summons, responds thereto, serves as a juror, or attends court for 
prospective jury service. 

(2) Any employer who violates subsection (II of this section is guilty of 
criminal contempt and upon conviction may be fined not more than three 
hundred dollars ($300) or imprisoned not more than six (6) months, or both. 

(3) If an employer discharges an employee in violation of subsection (1) 
of this section the employee within sixty (60) days may bring a civil action 
for recovery of wages lost as a result of the violation and for an order 
requiring the reinstatement of the employee. Damages recoverable shall not 
exceed lost wages for six (6) weeks. If he prevails, the employee shall be 
allowed a reasonable attorney's fee fixed by the court. [1971, ch. 169, { 17, 
p. 799.) 

Indiana Statutes  (Supp.   1977) 

»3-4-l>.S-2I [4-7145]. Interference with employee called as a Jurei 
—^Penalty—Civil action against employer.—(a) An employer shall not 
fleprive an employee of hi.s employment, or threaten or otherwise 
roerce him with respect thereto, becau.se the employee receives a 
xummonx, restpondti thereto, serves as a juror, or attends court for 
prospective jury service. 

(b) Any employer who violates subsection (a) of this section is 
(tuilty of criminal contempt and upon conviction may be fined not 
more than five hundred dollars [$600] or imprisoned in the-county 
jail not more than six [6] months or both. 

(c) If any employer discharges an employee in violation of sub- 
section (a) of this section the employee may within thirty [30] days 
bring a civil action for recovery of wages lost as a result of the violation 
and for an order requiring reinstatement of the employee. Damages 
recoverable shall not exceed lost wages for six [6] weeks. If he prevails, 
the employee shall be allowed a reasonable attorney's fee fixed by the 
court. [IC 1971, 33-4-5.&-21. a.s added by Acts 1973. P. L. 306, § 1, p. 
1632.] 
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Loulsana Statutes Annotated  (Supp.   1978) 

23 I «U>   Jary «>l]r:  «li«IIMl ttrtUtn:  p«»>lty 
No employi-r ohiill dlwhirnr, wlthwii oiw. nny cmplojrra ciUlnl to mrn 

or ptwKiiUy rwrvlnji iiii)r Jiirjf iliilr noil mi ciiiiikixi-r "liiill ra»to, "'•J'' "^ 
eatoreo •»» rule, re«uUUo» or jioHfjr pn.»liliiiir fur thr ill»ch«r)Co of •>•» 
cmplorts who hm htM OIIUNI to »crT<-. or »l»i ix pnwnily wrrliiK on, ouy 
KTrnnil Jury or ou uny Jury nt any crlnilniil i.r rWll trliil. 

Any employrr vlolotlnit tbn imnUUiiM of Ihla M-cthiu HbHtl In nt|uln<d 
to rtlMUto Hll rtlKhonw.1 oiii|il..yr.- nl H»- XIIIIK- i-mirfoynioiit. WM•. "•••'T. 
hcnfflUi mliU'olhi-r cnodillnna ut imi'lo)ini-nl injoyiil liy wW Mnl*ir''* "^ 
for* lh»lr dl"ch.ri(». Thi- i-m|>U.ypr «liiill luUlltliniNlly Im fliwU "Ot R^ 
Ihmn oi» taiiiulml nor mon- Ihnn one IIHHMIIHI iktllNrx for wicli rmiilujtc <«•• 
cbmnccd. 
AlMed by Acta 1014, Na MB, I I. 

Maine Revised Statutes Annotated (Supp. 1977) 

141 IZtS.   PrttHtlH of laron' taiM*)""*'! 
An employer ihall not deprive an employee ot bU employnent, or tbreatea 

or otberwtae coem Mm with respect thereto, betaoae the employe* wceltM 
a aummoaa, responda tbeieto, aerrra aa a Joror or atuoda eonrt for pioapac- 
tire Jury aerrlce^ 

Any employer who Tlolatea tbia aecUon la fullly of criminal eontampt and 
npon coDTlrtloo m.y be ponHhed by a fine of not more than tSOO or by Im- 
prlaonment for not more than tt moncha, or both. 

It an employer dlichartea an employee In rlolatlon of thta aectlaa the em- 
ployee wltbln 90 d»y» may brln« a clrll action for recorery of waiea wat aa 
a reault of the rlolallon and for an order m)nlrlo« the rclnaUtemenc of the 
employee. Daraagea recoverable ahaU not exceed loat wafea tor « wteka. IT 
b« preralla, the employee aball b* allowed a naaonaM* attomey'a f» n««« 
by the ooort. 

1»71, c. S91.1 1. 

Annotated Code of Maryland  (Supp.   1977) 

§ 8-105. Protectionof jurors'employment. 

An employer may not (li-|irive an employee <if liis eniplnyinenl solely IHV:IIIM' 

iif joli lime lost by the employer as a re.iull of ri'siKindinis lo a summons issuiil 
nmler this title, or as u result of attvnilinif rourl for service or prospiviive 
service as a petit or Kr.ind juror under the provisions of this title. lAn. CiHle 
I!iri7. art. .'il. $ 13; 1!I7:1. Isl Sp. Sess.. ch 2. « I.I 

§ 8-401. Penalties. 

Ul  Violalinnii by finiiliiiii'n. — An employer who violates the provisions of $ 
S-105of this title may be finril not more lh.in tl.lltHI. 
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Massachusetts General Laws Annotated  (Supp.   1977-78) 

268 §   14A.     Juror dbeharged from employment 
No person shall be discharged from or deprived of his employ- 

ment because of his attendance or service as a grand or traverse ju- 
ror in any court. Violation of this section by an employer shall be a 
contempt of the court upon which such person is or has been in at- 
tendance or in which he is or has been serving as a grand or traverse 
juror, and such employer nmy be prosecuted upon complaint verified 
upon oath and be punished for such contempt. 
Added by St.l936, c. 168. 

Michigan Conplled Laws Annotated  (Supp.   1978-79) 

725.145a     Jury service; employment relation 
Sec. 45a. Any employer or hU agent, who threatens to discharge 

or who discharges or causes to be discharged from employment any 
person by reason of his being summoned for jury duty, serving on a 
jurj-, or for having served on a jury under this act. Is guilty of a mis- 
demeanor. P.A.1923, No. 83, I 45a, added by P.A.1961, No. 100, 5 1. 
Eff. Sept. 8.1961. 

Minnesota Statutes Annotated  (Supp.   1978_ 

U3.M   rralMtlM (f |ar«n' mplnM** 
BobdlTUka 1. Aa unplojer ilMll oM iltpriTt >D niployn of bl> «nplo7- 

mrac or Uinatco or olbrrmlm ootiw bin wit* i«p«t thtreto. btouM th« 
MDplOfoe neclna a •unuaou. mpoiMU Uwnto, mrtn u • Joror, or >Ilfndii 
coQrt for praopcctlTv Jury mrr-wit*. 

Bubd. 2. An cmploTrr who Tlolala lubillTlilon I U nllt/ of criminal 
conumpt and upon conrlctlon majr be flow) not more tban »300 or linprli»o«<l 
not Dwr« tbao all montha, or both. 

Bubd. S. If an .mplo»«r dl.char«c« an wnplo/e. la violation of aubdlrl- 
alon I the cmplojao wlUiln 30 daja ma» brlni a cUH action for recoMry 
of wa«. loat aa a rwult of th« violation and for an ordtr requiring the rUn- 
.latnaul of tb. .oployet. Dama|t«l r«o»erabl« .hall not .ic«J loM WM« 
for ai. wetka. If be prevalla. the en.iilor»« ahall be allowed a reaaonable at- 
toroej'i tee tiled bj the court. 
Added bj Law* ItTf, c 28*, 12a 
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Nevada Legislative Acts. 59th Session.  (1977) 

CHAPTER 150 
AN ACT relmting to juries; providing for the protection of ft juror^ employnient 

* following tiii term of service; providing for notice to an employer; providing 
.•' penalties for violations; and providing otbcr maltcn properly relating thereto. 

'   lApvvoivd Apt1112,1977] 

The People oj the State of Nevada, represented in Senate and Assembly, 
•",.•..,        '   do enact as follows:      • 

SECTION 1. Chapter 6 of MRS is hereby amended by adding thereto 
a new section which shall read as follows: 

• /. Mny person, corporation, partnership, association or other entity 
who is: 

(a) An employer; or 
(b) The employee, agent or officer of an employer, vested with the 

power to terminate or recommend termination of employment, 
of a person who is a juror or who has received a summons to appear for 
fury duty, and who deprives the furor or person summoned of his employ- 
ment, as a consequence of his service as a juror or prospective furor, or 
who asserts to such juror or person summoned that kb service as a juror 
or prospective juror will result in termination of his employment, is guilty 
of a misdemeanor. 

2. A person discharged from employment in.violation of subsection I 
may commence a civil action against his employer and obtain: 

(a) Wages and benefits lost as a result of the violation; 
(bjAn order of reinstatement without loss of position, seniority or 

benefits; 
(c) Damages equal to the amount of the lost wages and benefits; and 
(d) Reasonable attorney's fees fixed by the court. 

3. \ Each summons to appear for fury duty shall be accompanied by a 
• notice to'the employer of the person summoned. The notice shall inform 

the employer that the person has been summoned for jury duty and shall 
Include a copy of the provisions of subsections I and 2 of this section. The 
person summoned, if he b employed, shall give the notice to his employer 
at least 1 day before he is to appear for jury duty. . •   • 

New York Judiciary Law (McKinney 1977-78) 

I Bit. Bi«kt of Jorer to be atMnt (imn employmnit 
Any person who is tiummonwl to serve as a juror under the prorisiona 

of this article and who notifies his em|i1oy«r to that effect prior to ilso 
coromencement of his term of servire, shall not, on account of bi« ab- 
sence from employment hy reason of such jury service, be subjoot to 
disehar]^ or penalty. An employer may, however, withhold wsf^oa of 
any each employee servinx as a juror during the period of such serrieo. 
and such withholding of wa{^ shall not be deemed a penalty. Violation 
of this section shall constitute a criminal contempt of court puniahablo 
pursuant to section seven hundred fifty of this chapter. 
Added Ulfl77, c. 316, { 2. 
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North Dakota Century Code (Sapp. 1977) 

27-09.1-17.   Proleclion of jurorst" finplornient.— 
1. An employer shall not deprive an employee of his employment, 

or threaten nr otherwise coerce him with respect thereto, because 
the employee receives a summons, responds thereto, serves as a 
juror, or attends court for prospective jury service. 

2. Any employer who violates subsection 1 is guilty of a class B 
misdemeanor. 

3. If an employer discharges an employee in Violation of subsection 
1, the employee within ninety days may bring a civil action for 
recovery of wages lost as a result of the violation and for an order 
requiring the reinstatement of the employee. Damages recover- 
able shall not exceed lost wages for six weeks. If he prevails, the 
employee shall be allowed a reasonable attorney's fee fixed by the 
court. 

Scam: S. L. ItTl, ch. 304, i IT; S. U 1975, ch. 106, ! 305. 

Oregon Revised  Statutes   (Supp.   1977) 

10.090 Prohibited acts by employer* 
against jurors; notice to jurors by sbenff; 
remedy for violations. (1 > An employer shall 
not discharge or threaten to discharge, intim- 
date, or coerce any employe by reason of the 
employe's service or scheduled service as a 
juror on a grand jury, trial jury or jury of 
inquest. 

(2) This section shall not be construed to 
alter or affect an employers policies or agree- 
ments with his employes concerning employes 
wages during times when an employe serves | 
or is scheduled to serve as a juror. | 

(31 When summoning jurors, the sheriff 
shall notify each juror of his rights under this 
section. 

(4) Upon complaint filed by a prospective 
juror or a juror who has served or upon peti- 
tion of the district attorney, the circuit court 
shall have jurisdiction to prevent and restrain 
violations of this section by issuing appropn- 
ate orders, including but not limited to, rein- 
statement of an employe discharged by reason 
of his service as a juror, with back pay for the 
time the employe was discharged. 
1I97SC 160 Jll 



310 

Purdon's Pennsylvania LeRlslatlve  Service, Session of  1978 

' JURORS—ABSENCE FROM EMPLOYMENT       • .- 

ACT NO. 1978-17 

.'.  '     ,     .  ..       ...     S.BJJ0.598 

,An Act ^amilttlnc any p«non rvqnlred to avrre •• m Jozor to ahaMit him- 
a«lf from mny aerrlce or «inplo7inent In which h« U then engniped or 
employed; prohlblttng employer* from dlamlsslnf or tluententng to 
tUxmlM »ach p«r«ona;  j;ranting such perwoos dvU r«lle(. 

1   The Oenernl A-uemblv of thg CommoniotaUh of Pentuytvania A«r«fty enacts 
•s foUowt: 

'Section 1. 
' Any penOD required to serre as a Juror lor any of the courts of the Com- 

mODwealtb or the United States shall be entitled to abaent lilmself from 
any service or employment In which he la then engaged or employed dur- 
ing the required period pf Jury service. ... 
Section 3. ""        '   '"     •    '      '   ' ''   "      ^"^   '. 

.No employer shall dlamlss nor threaten to dismiss any person In bis 
employ or service because such person absented himself from his .service or 
employment to serve as a Juror. 

Section S. 
Any person dismissed from any service or employment because he ab. 

sented himself from such service or employment to serve as a Juror shall 
have the right to bring an action against his employer for any damages he 
susulned because of such dismissal and lie shall siso have the right to seek 
Injunctlve rsUef tor reinstatement to hi* service or employment.. ,   . 

Section 4. ' •'       .."   '" '     " ' 
.   '.This act'shall take effect In (Odaya. '     ,t 

• Approved th?l»th day of April A.p,IST».   ,;.   .,_..   ;". , ••,' , 

General Laws of Rhode  Island  (Supp.   1977) 

9-9-28. Prohibition against loss of employment or longevity bene- 
fits.—No employer doing business within the state of Rhode Island 
or otherwise subject to the jurisdiction of the state of Rhode Island 
shall cause any of its employees to suffer the loss of said employee's 
position, •wage increases, promotions, longevity benefit or any other 
emolument due to the employer-employee relationship because said 
employee has been called to serve jury duty, provided, however that 
no employer in the absence of a contract or collective bargaining 
agreement to the contrary shall be responsible to pay to said em- 
ployee any compensation for the period of said jury duty. In addi- 
tion to all civil rights available to the employee because of this 
section, a violation of this section upon conviction shall be punishable 
as a misdemeanor. 
BtslesT of 8«tl«ik 

As MMted br P. L. ItTf. ck. IM, 11. 
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South Dakota Complied Laws   (Supp.   1976) 

16-13-41.1. Discharge or suspcnaion from employment for Jmy 
service u misdemeanor.—It ahall be unlawful for any person to 
discharge any employee or suspend any employee from his employ- 
ment for serving as a juror in any court in the state of South Da- 
kota. Any person violating this section shall be guilty of a mis- 
demeanor. 

S«ara: SL I»T4, cb 324, I L j 

16-13-41.2. Retention of employment status doring jury statua 
—Pay.—Any employee serving as provided in § 16-13-41.1 shall 
retain and be entitled to the same job status, pay, and seniority as 
he had prior to performing jury duty. Such temporary leave of 
absence while performing jury duty may be with or without pay 
within the discretion of the employer. 

Source: SL 1974, ch 324, |2. 

Tennessee Code Annotated   (Supp.   1977) 

39-3115. Dismissal of employee because of jury service — Misde- 
meanor. — It shall be a misdemeanor for any employer to dismiss from 
employment any employee because of jury service by such employee. [Acts 
1974 (A4j. S.). ch. 637. § 1.] 
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Vermont  Statutes Annotated  (Supp.   1977-78) 

Title 21    Subehapter S. RigkU of Jurors and Witneuet 

§ 499. Jurors and witnesses 
(a) No employer may discharge an employee by reason of his 

service as a juror, or penalize such employee or deprive him of 
any right, privilege, or benefit on a basis which discriminates 
between such employee and other employees not serving as jurors. 
All employees shall be considered in the service of their employer 
during all times while serving as jurors in accordance with this 
section for purposes of deterrnining seniority, fringe benenta, 
credit tow.ird vacations and other rights, privileges, and benefits 
of employment. 

(b) No employer may discharge an employee by reason uf the 
employee's absence from work while in attendance as a witness 
pursuant to a sununons duly issued and served in any proceeding, 
dvil or criminal, in any court of competent jurisdiction within 
or without the state, or in any other proceeding before a board. 
commls.«ion. attorney; or other person or tribunal in the state 
authorized by law to hear testimony under oath; nor shall an 
employer penalize such employee or deprive him of any right, 
privilege, or benefit on a basis which discriminates between such 
employee and other employees not appearing as witnesses. All 
employees shall be considered in the service of their employer 
while appearing as witne.-ues in accordance with this section for 
purposes of determining seniority, fringe benefits, credit toward 
v.icntlnns, and other riglitt. privileges, and benefits of employment 

(c) A person who violates a provision of this section shall be 
nned not more than $200.00.—Added 1969, No. 228 (Adj. Seas.), 
( G, eff. March 31.1970. 

Paul L.  Morgan | 
Legislative Attorney 
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(9) 

(FcoB th« Honolala Stnr-BnllHln, THrwIay. Jan. 15.10741 

WATCROATI ORAND JmoBS HCBT BY Slojrrns AWAT Fiioii JOBS 

(By Barry Knlb, Wathhiglon Stnr-Xeict) 

WASHIXCTOX.—Nlnefwn mnntha of toll has had « stibsfaiitial iminct on the 
lives of the orli^nnl WnterKntc RrnncI Jnrors and may force some of tliem to 
BO to court to seek compen.'»ation they feel they have been wrongly <ienle<l. 

According to correspondence between the office of Chief Unlte<l States Diatrlet 
JudRe John J. Sirica, the admlnWrntlre office of the U.S. courts, and the grand 
jnry foreman. Vladimir N. Pregelj. two jurora have last their Jobs as a result 
of the Watergate Investigation's demands on their time. 

In addition, Pregelj told a reporter, others on the grand Jury have been affected' 
to a less dramatic manner. 

"I've lost two weeks of leave," .said Pregelj (pronounced pay-gul), a researcher 
for the Library of Congress. Because of time lost from work, he said, any pro- 
motion he may be entitled to will have been set back. 

"One woman on the Jury is a cleaning woman," he said "Who's going to hlr* 
her if they're not sure she can come to work?" 

The dispute over oompensation involves the dally rate paid to those gmnd 
Jurors who are not government employes. The H government employes on the 
Jury are paid their fetular salaries in lieu of the court-pnid compensation. 

Pregelj. on behalf of the 12 Jurors who are affected by the compensation rate, 
has been corresponding vi-ith Sirica's office since mid-October, when he discovered 
that federal law allows a Judge to Increase the daily rate from ?20 to $25 for 
jurors who have sot on a case for more than 30 days. 

The grand Jnry was sworn In on June 5, 1972, and It had been expected that 
the Jurors would spend a routine month handling narcotics possession cases and 
then spend the remaioing 17 months of the Jury's life on call. 

Instead, they were given the Watergate case. Between Sept 15, 1972, the- 
day they returned the original Watergate indictments, and the end of the re- 
sulting trial, after which they expected to hear more witnesses, they were also 
fiven the investigation Into allegations of police corruption here. 

The second case, which resulted in indictments charging District of Colmnbla 
police officers with taking payoffs from local gamblers. Is now being trie<l. 

As the Watergate cover-up Investigation dr.i?ged on, the Watergate special 
prosecutor's office obtained special legislation extending the grand Jury's life 
for six months, and another six months if necessary. Indictments are now ex- 
pected within the next few weeks. 

Pregelj first wrote to Sirica on Get 18 noting that "several non-government 
or self-employed grand Jurors have been forced to bear ... a direct financial 
loss," and asking him to provide for the higher rate retroactive to the date on 
which each grand Juror passed 30 days of service. 

Henry A. Gill Jr., Sirica's administrative asuslstance, said he was told by the 
office of Carl H. Imlay, general counsel to the administrative office ot the U.S. 
courts, that grand Jurors were not entitled to the higher rate. 

Although grand Jurors were sjiecified in the federal statute, Imla.v*s office 
contended, the Congressional debate preceding enactment of the bill showed 
that it had been meant to apply only to petit Jurors. 

Sirica took the matter to an e.xecutlve session of the district court Judges 
here, and on Nov. 19 wrote to Pregelj that the Judges had "voted to grant the 
request In its entirety. Including the retroactlvity." 

Imlay's office then reconsidered and decided that the Jurors were entitled to the 
higher rate—but only from tbe day of the decision, not retroactively. 

Correspondence continued, with Sirica still supporting Pregelj's reque«t. But on 
Nov. 30, Imlay wrote to Gill: 

"We have not budgeted to pay grand Jnrors $25 per diem as a matter of routine 
after they have completed 30 attendance days of service, and I regret that that 
impression may have been created." Imlay continued: 

"Though as you state, 'this group of 23 citizens have rendered a truly remark- 
able service,' you wIU appreciate the fact that we cannot apply fl.scal policy either 
on an ad hoc basis or on the basis of the Importance of any particular inquiry." 

On Dec. S, Sirica wrote PregeilJ to say that following Imlay's Xov. 30 letter, the 
judges "accepted this position with reluctance." 

Last week, U.S. Attorney Earl J. Sllbert. who was In charge of the original 
Watergate investigation, said that since the Jury was primarily under the Juris- 
diction of the special Watergate prosecutor, T.eon Jaworskl, it would be more 
appropriate for Jaworskl to handle the matter. 

On Thursday, a spokesman for Jaworskl said that while that office was aware 
of the situation. It did not believe It could do anything. "For nil 1 can determine, 
It's Just an administrative matter" between the Jury and the administrative office, 
the spokesman said. 

Meanwhile. Pregelj wrote Sirica on Jan. 4 to qnestlon Imlay's ruling nnd to say 
that the situation had become worse for some juror*!. 

One woman, he said, who had been forced "to resign her position several months 
•go. Is still without employment nnd In a very precarious financial situation," 
Pregelj wrote. 

"Recently," he continued, "another grand Juror was dismissed from her Joh 
because of her absences due to her service on this grand jiir.v." 

Although not every Juror slta every day. Pregelj has estimated that the retro- 
active payment, if granted could total $3S3 for each affected Juror. He said he- 
would continue to press tor the full payment. 
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A 8 0. • >- - .s5»,?»;,u jit:<R=«l^.       FRIDAY,   FEBRUARY   4,   MJ7-,; 

,-f^   •»>v.*»^ '•- l:V^.;%^y., •.-,  .i,-*.v-;/it-.l ;;W% •'^•. 

SQme?Qemenc)rfi^^ 
ON DEC. 27 we published ao article on the oppos- 

ite page by a decidedly disgruntled veteran of 
jury duty, in the city's Superior Court The author, 
^^rt Pine, emphasized that neither he nor the dozens 
of other Jurors he tallied with objected in any way to . 
serving; they had simply reached a verdict that the. 
tfttaa Is haphazardly run, wasteful and unnecessar- 
ily knd on those called to duty. The article generated 
eonsldenble response from sympathetic readers. Mr. 
Ptne, who noted in the article that Chief Judge Har- 
pld H. Greene "didn't even answer the private letter I 
sent him in November," still hasn't heard from the 
Judge, however. On the other hand, perhaps he has— 
In the famous John Mitchell sense of watch-what-we- 
do-liot-what-we-say. In any case, pursuing our role as 
• i communication channel in this matter, we are 
iilaaed to call Mr. Pine's attention to some thhigs 
that Judge Greene is doing to ease some of the need- 
less strains on citizens.   ..    ,.,..   •-:'%"..;•' 

His moves are constructive, though merely a start 
en solvhig the problems. They were outlined in a let- 
ter last weel: to David A. Clarke, chairman of the city 
council's Judiciary committee. The procedural 
changes are based on a court study of Jury manage- 
ment practices that Judge Greene said has Just been 
completed. To address one recurring complaint—that 
some people are called tor Jury duty repeatedly while 
others are never selected—Judge Greene is changing 
the selection procedures. From World War II until 
about five years ago, names were drawn from Folk's 
City Directory; since then, names have been drawn at 
random from the city's election rolls. Now'the source 
of names will be supplemented by the names of peo- 
ple who have drivers' licenses—putting about 167,000 
additional people Into the pooL 

Mr. Ptne also noted that the term of Jury service— 
which was running four to five weeks—was far too 
long. Judge Greene says the court will experiment 
with terms of two or three weeks, although he's not 
ready, alas, to cut the term permanently. But some 
changes are being made to lower the number of peo- 

& 

pie called for each term, as well to give them i 
notice. Many Jurors bad been receiving their sum- 
mons only a week or so before the start of their term 
and some had been receiving even shorter notice. 
Judge Greene says that from now on the notices will 
be mailed out four weeks before each proposed tcnn. 

As for the miseries of actual duty—including a gen- 
eral Insensitivity to the feelings and needs of those 
who do wind up serving—the judge has ordered a 
few helpful adjustments. For example, th^ first-day 
orientation ordeal, which, has involved the tedious 
processing of what has been 800 to 900 people in a 
group, is being speeded up; also, the daily roll call— 
another inefficient and unnecessary rite—is being 
eliminated. Another change is aimed at a common 
complaint that some jurors are rarely tapped for 

, courtroom action while others are called far more of- 
ten. From now on, authorities are supiiosed to check 
that every available Juror' has been sent out on at 
least one panel before others are sent out on their 
second panels. Moreover, Judge Greene has asked all 
jLdges not to request panels sent to their courtrooms 
until jurors are actually needed. There are to be mid- 
day checks on the judges" needs, too, so that many Ju- 
rors can be excused for the afternoons. Judge Greene 
is also proposing legislation to reduce the allowed 
number of peremptory challenges and the number of 
jurors in all civil cases (from 12 to 6). 

All of these adjustments should help to make life 
on Jury duty a little more bearable But the judge's 
24-page letter doesn't focus adequately on the most 
exacerbating aspect of jury duty—the requU'ement 
that Jurors remain at the court instead of on call. In 
Monroe County, New York (which includes Roches- 
ter), for example, a highly successful telephonealert 
system has saved money as well as citizen time—In 
1976, a toUl of 3,490 juror days, for a toul (at $12 a 
day) of $41380. Those jurors who prefer to be on call 
are required to be in court within one hour after 
they're called. We fail to see any good reason for not 
adopting a similar system in Superior Court. 
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APPENDIX 4.-STATISTICS ON JURY UTILIZATION 

(Reprinted  from the Annual  Report of  the Director of  the 

JUKOR UTILIZATION 
Unlike any other agency in government, the courts have a 

window through which citizens can see their system at work. For the 
petit or grand juror, we believe those experiences are rewarding 
because judges and clerks of court are making every effort to ensure 
that jurors called to the court do serve on a trial or on the grand jury. 

Petit Jury 
Monthly reports on jury service have been collected since July 1, 

1970. An examination of the seven years of data reveals the areas of 
improvement in juror utilization management. In 1977, slightly more 
than 19 prospective jurors were called for each trial. This is far fewer 
than in 1971. More importantly, the courts have increased the per- 
centage of jurors serving on a petit jury to 60 percent compared to 54 
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UNITED STATES MSTRICT COURTS 

PETIT JUROR USAGE 

12 MONTHS ENDED JUNE 30. 1973-l»n 

TOTAL JUROM AVAILAII1.E: 
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W73     1974    1«7S    1970   1977 

SELECTED OR SERVING 

1B73     1974    1979    1979    1977 

CHALLENGED 

1971    1974    1979    1979    1977 

NOT SELECTED. SERVING. 
OR CHALLENGED 
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percent in 1971. The figures below show that an average of 24 
percent of prospective jurors called to the courthouse did not serve 
on a trial even though during a period of service an attempt is made 
to ensure that all jurors serve on at least one trial. 

This year 584,122 jurors were called and were available for jury 
service. Last year 592,594 were called. The number of jury trial days 
decreased from 30,032 in 1976 to 29,875 in 1977. 

The Juror Utilization Index, which is obtained by dividing total 
available juror days by the total number of jury trial days, is a 
judicial barometer reflecting how well the operation is working. The 
accompanying figures show this improvement. 

1971 1976 1977 

Percent Change 

Juror Utilization 1971 
over 
1977 

1977 
over 
1976 

Juror  Usage   Index 23.31 19.73 19.55 -16.1 -0.9 

Percent Selected 
or  Serving 54.2 60.2 60.4 - - 

Percent Challenged  12.9 15.6 15.5 - •j 

Percent not Selected 
Serving or 
Challenged                   32.9 24.1 24.1 _ : 

Grand Jury 
The number of grand juries in existence for the 12 months 

period ended June 30, 1977 increased by 6.3 percent over 1976 and 
12.5 percent over 1975 which was the first full year of this reporting 
program. Part of this increase could be attributed to the requirement 
that a defendant be indicted in a limited time period under provisions 
of the Speedy Trial Act of 1974. In all but five of the 19 courts which 
have adopted the maximum time limit of 30 days or less, the number 
of sessions convened increased. Overall, the number of sessions 
convened by these districts increased by 16.8 percent from 806 in 
1975 to 941 in 1977. 

In 1977, the number of sessions convened nationally increased 
by 5.3 percent, grand jurors in attendemce rose by 5.1 percent and 
the number of hours in session was up by 5.2 percent over 1976. On 
the average, grand jury sessions last 5.3 hours. 

35-lSl  O - 79 . 
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. 
Percent Change 

1977 . 1977 

Grand Jury 1975 1976 1977 
over 
1975 

over 
1976 

Total Number in 
Existence in the 
12 Month Period 570 603 641 12.5 6.3 

Sessions Convened 7,846 8,404 8,849 12.8 5.3 

Jurors in 
Session 

156,167 167,185 175,687 
12.5 5.1 

Hours in Session 41,421 44,765 47,094 13.7 5.2 

JUROR UTILIZATION 

This section on Juror Utilization is divided into two parts, the first part 
deals with summary statistics on grand jurors and the second with the use of 
petit jurors in the federal court system. Included are national juror statistics 
for comparisons of 1977 data with that for previous years. 
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Final Figures on payments to jurors in the 12 month period ended June 
30, 1977 are not available at this printing, but will appear in the annual 
Juror Utilization Report which will be distributed in the fall of 1977. 

GRAND JURY 

The following pages present an overview of federal grand jury activity 
for the period July 1,1976 through June 30,1977. Statistical information on 
the individual districts is contained in Appendix Tables J-1 and J-2. 

Figure 17,'"Grand Juror Statistics—National Totals," compares data 
on total grand jury activity for the twelve-month periods ended June 30, 
1975-1977. The total number of grand juries in existence (those in existence 
on July 1, 1976 plus those impaneled in the twelve-month period) increased 
by 6.3% from 603 in 1976 to 641 in 1977. Since 1975, the first year in which 
a full twelve months' data was collected, the total number of grand juries in 
existence has increased by 12.5%. The number of sessions convened rose 
5.3% with 8,404 sessions convened in 1976 as compared to 8,849 in 1977. 
Correspondingly, the number of jurors in session and the number of hours 
in session increased by 5.1 % and 5.2%, respectively. 

On the district level, the total number of grand juries in existence ranged 
from a high of 53 in New York, Southern to a low of one in six of the 92 
districts which reported grand jury activity during this twelve-month 
period. The Virgin Islands and the Canal Zone did not report any grand 
juries in existence during this time. 

FIGURE 17 
U.S. DISTRICT COURTS, GRANt) JUROR 

STATISTICS - NATIONAL TOTALS, STATISTICAL YEARS   1975 - 1977 

1975 1976 1977 

1977 over 1976 

Grand Jurors and Juries 
Increase 
(Decrease) 

Percent 
Change 

Total Number of: 
Sessions convened  
Jurors in session  
Hours in session  

Average Number of: 
Jurors per session  
Hours per session  

Total Number of 
Grand Juries: 

7,846 
156,167 
41.421 

19.90 
5.28 

570 
291 
268" 

8,404 
167,185 
44,765 

19.90 
5.33 

603" 

301 
260R 

8,849 
175,687 
47,094 

19.90 
5.32 

641 
298 
303 

445 
8,502 
2,329 

38 
(3) 
43 

5.3 
5.1 
S.2 

6.5 
-1.0 
16.5 

Impaneled  
Discharged  

"Revised to more accurately reflect the count of grand juries in the 
twelve nuiiih periods ended June 30,   1975 and 1976. 
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Nationally, 343 grand juries were in existence on July I, 1976. During 
the succeeding twelve months, 298 grand juries were impaneled, while 303 
were discharged resulting in a total of 338 grand juries in existence on June 
30,1977, a decrease of approximately 1.5%. 

New York, Southern which had the greatest number of grand juries in 
existence also reported the greatest number of grand jury sessions convened 
with a total of 990. This district also reported the greatest number of jurors 
and hours in session with 19,905 and 4,210, respectively. At the other end of 
the range Wyoming, which reported only one grand jury in existence during 
this time, reported five sessions convened with a total of 99 jurors and 37 
hours in session. Overall, 49 of the 92 districts having grand juries in 
existence reported an increase in grand jury activity as measured by an 
increase in the number of grand jury sessions convened. 

Rule 6, Federal Rules of Criminal Procedure, requires that 16 to 23 
jurors be present in order to conduct a grand jury session. Georgia, 
Southern recorded the lowest average number of jurors per session with 
17.6 jurors, while Alabama, Middle recorded the highest average with 22.4 
jurors per session. Nationally, the average for the past three years has been 
19.9 jurors per session. The average number of hours per session, which is 
one indication of efficient or inefficient utilization of grand jurors' time, 
ranged from a high of 7.64 hours in Georgia, Middle to a low of 3.65 in 
California, Eastern. The national average remains stable at 5.32 hours per 
session. 

Figure 18, "Proceedings by Indictment and Grand Juror Usage," 
indicates that 24,991 cases were commenced by indictment in 1977 as 
compared to 26,150 in 1976, a decrease of 1,159 cases, or 4.4%. The number 
of defendants for whom indictments were obtained also dropped from the 
recorded 38,753 in 1976 to 36,608 defendants in 1977, a decrease of 5.5%. 
This information, when compared to the number of grand jury sessions 
convened and the number of hours in session, gives an indication of what 
was produced by the federal grand jury system in the twelve-month periods 

FIGURE 18 
PROCEEDINGS BY INDICTMENT AND GRAND JUPOR USAGE 
U.S. DISTRICT COURTS. STATISTICAL YEARS  1975 -1977 

Proceedings 
Commenced Graiul 

Year by  Indictment Jury 
Sessions 

Hours 
Defend- in 

Cases ants Convened Session 

1975 26,77£            40.038 7.846 41.421 

1976 26,150            38,753 8,404 44.76S 

1977 24,991            36.608 8.849 47.094 
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ended June 30, 1975-1977. On the average, slightly more than four 
defendants were proceeded against and 2.8 cases were commenced as a 
result of each grand jury session in 1977. This represents a slight decrease 
over the 4.6 defendants proceeded against and 3.1 cases commenced as a 
result of each grand jury session convened in 1976. 

PETIT JURY 

The Juror Usage Index, obtained by dividing the number of total 
available juror days by the total number of jury trial days, is an indicator of 
efficient juror utifization management practices. The national Juror Usage 
Index or J.U.I, recorded in the 12 month period ended June 30, 1977 was 
19.55. This is a slight decrease from the 19.73 J.U.I, reported for the 
comparable period in 1976. 

In the seven years since the institution of the Petit Juror Usage (JS-11) 
reporting program on July 1, 1970, the national J.U.I, has decreased 16.1 % 
from 23.31 on June 30, 1971 to the present J.U.I, of 19.55. This means that 
approximately three and one half fewer people are needed for every jury 
trial day due to the efforts of judges and court personnel to reduce the 
number of excess jurors called to the courthouse. The total available 
prospective jurors who reported to the courthouse is broken down into three 
categories to designate the status of jury service attained by each person 
each day. The three categories are jurors selected or serving; prospective 
jurors challenged by the court or counsel; and those persons not selected, 
serving or challenged. Figure 19, "National Petit Juror Usage," provides 
this breakdown of the total available jurors for the 94 districts for the years 
ended June 30, 1973 through 1977. 

The total number of available jurors decreased from 592,594 in 1976 to 
584,122 in 1977, a decrease of 8,472 or 1.4%. The number of jury trial days 
also decreased slightly from 30,032 in 1976 to 29,875 in 1977—a decrease of 
157 days or 0.5%. This decline was the result of a 4.9% decrease in the 
number of criminal jury trial days which accounted for only 56.7% of all 
jury trial days in 1977 compared to nearly 60% in 1976. Correspondingly, 
the number of civil jury trial days increased 5.9% and represented 43.3% of 
the jury trial days this past year compared to 40.7% in 1976. 

There has been a small but steady increase in the percentage of jurors 
selected for or serving on jury trials. Of the 584,122 total available jurors in 
1977, 352,940, or 60.4%, were selected for or served on jury trials. This 
means that approximately 60 of every 100 persons who reported to the 
courthouse for jury duty were selected for or served on a trial jury. The 
number of prospective jurors challenged either peremptorily or for cause 
decreased slightly from 92,727 in 1976 to 90,693 in 1977; however, this is 
Still an increase of 4,173 over the 86,520 challenged jurors reported in 1973. 
The percentage of jurors not selected, serving or challenged—the not used 
juror—remained unchanged at the 1976 level with 24.1% of all prospective 
jurors falling in this category in  1977. Nevertheless, the 24.1% is 4.3 
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percentage points lower than the 28.4% recorded for the same period in 
1973. This decline can be attributed to improved management of the juror 
operation.s by the district courts in an effort to call only the jurors necessary 
for actual or anticipated needs. 

Detailed statistics for the 94 districts appear in appendix table J-3 "Petit 
Juror Usage." The table provides information by district on the total 
available juror days for the 12 month period July 1, 1976 to June 30, 1977, 
as well as a percentage breakdown of the jurors into the categories of 
selected or serving; challenged; and not selected, serving or challeng ed. 
Also to be found in this table are the number of jury trial days with a 
breakdown into percent civil and percent criminal, and the Juror Usage 
Index which indicates the average number of jurors required by a district to 
conduct each jury trial day. An asterisk is used to denote those districts 
which have not yet adopted local rules reducing the size of the civil juries. 

When reviewing the J-3 table the reader is cautioned to keep in mind 
that there is sometimes a sijecial problem within a district or an unusual set 
of circumstances which would adversely affect the district's statistics. Such 
occurrences could include one or more notoriety trials requiring large jury 
panels for selection, a district's practices regarding challenges, a heavy 
criminal caseload requiring the use of alternate jurors or large numbers of 
jurors in travel status, any of which may affect a district's standing. 

In 1977 the Juror Usage Indexes for the 94 districts ranged from a low of 
12.24 in Wyoming to a high of 60.00 in Guam. Fifty-seven districts recorded 
indexes under 20 for the twelve month period, with 46 districts having 
improved their J.U.I.'s over 1976 figures. When comparing the 1977 J.U.I.'s 
with those of the previous year Indiana, Northern experienced a notable 
decline, reducing its J.U.I, by 10.33 index points from 31.26 in 1976 to 20.93 
in 1977. 

The percentage of jurors selected for or serving on jury trials ranged 
from a high of 81.9% in Michigan, Western to a low of 20.5 in the district of 
Guam. Of the 94 districts, thirty-three were able to report 65% or more of 
their prospective jurors in this category. Moreover, 48 districts recorded 
increases in the percentage of selected or serving jurors compared to 1976. 
West Virginia, Northern exhibited an improvement of 21.5 percentage 
points, increasing its percent selected or serving from 39.0% in 1976 to 
60.5% in 1977. Jurors challenged for cause or peremptorily ranged from a 
low of 6.0% in the Canal Zone to highs of 36.8% and 37.3% in Virginia, 
Eastern and Virginia, Western, respectively. The national average of chal- 
lenged jurors in 1977 was 15.5% of the total available jurors. The wide 
range in the category of challenged jurors is partially attributable to the 
various local court practices and traditions regarding the use of challenges 
and to the particular type of voir dire process in use. 

Twenty of the 94 districts recorded 15% or less of their jurors in the not 
selected, serving or challenged category. This category of the not used juror 
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is considered to be an important indicator of the efficient or inefficient use of 
available Jurors revealing as it does how close a district is in making a 
realistic assessment of its juror needs. Wisconsin, Western recorded the 
lowest figure with only 4.7% of its availablrjurors falling in this category; 
while Guam with 63.1 % recorded the highest percentage in the not used 
category. When 1977 figures are compared to those of 1976 forty-eight 
districts reduced their percentage of jurors not selected, serving or chal- 
lenged. The District of West Virginia, Northern exhibited the greatest 
amount of improvement in this category by dropping 24.7 percentage 
points, from 39.5% in 1976 to 14.8% in 1977. 

The information on jury trial days provided in the J-3 table should be 
used for a better understanding of the type of jury trial demands which the 
different districts must meet. It should be noted that a high percentage of 
criminal jury trials generally presents more problems to overcome in 
attempting to utilize jurors effectively. The criminal jury trial often requires 
a larger panel of prospective jurors in anticipation of a number of chal- 
lenges, and the use of alternates. In 1977 the District of the Canal Zone 
reported 100% criminal jury trial days and in Arizona 94.8% of the jury 
trial days were criminal. Texas, Eastern and Virginia, Western fell at the 
opposite end of the range with only 17.2% and 18.2% criminal jury trial 
days, respectively. 
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APPENDIX 5.—MISCELLANEOUS CORRESPONDENCE 

(a) ON JURY SERVICE 

(1) 

13 rjfi^^c^^^^ U- 

ii/rj^..:^.^?^:^^, fee.,- ^ 

5^,,^ ,,.;5C- 'Ic.uX-^^ JZii^-^ jSi^^^-^ 

.•^^f^ 
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(2) 

^'Lntse of "^ejatMtdatiaes 

^Baslpjisbm, ^.QL    20315 

October 26,  1977 

The Honorable Robert V.   KasCenmeler 
Chairman 
Subcoranlttee on Courts, Civil Liberties 
& the Administration of Justice 

House Judiciary Cotmolttee 
2232 Rayburn H.O.B. 
Washington, D.C.  20515 

Dear Mr. Cbalman: 

I am writing to urge you to give some consideration to the 
need to increase the level of compensation provided to individuals 
who perform jury service. 

i~appreciate that such service Is a civic responsibility, how- 
ever, I believe the current level of condensation should be reviewed 
to see whether it requires the private citizen to make too large a 
financial sacrifice. 

Enclosed you will find a letter I have received from a constitu- 
ent who is concerned about this issue. 

Thank you for your attention to this matter. 

Slncet> 

GT:djs 
enclosure 

f Congress 
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MISSOURI    /^«ik\   SENATE '' 

JOHN T. RUM4.1 JBrFBKSON OtTT 
»M0 DlITaiCT 

(•OOM4tM 
CA^ITOl. •UIVOtMO 

[•flMSOM CITV. MO  Mtat 

•»""•'•"" Octx^ar 21, 1977 

Honorable Gene Taylor 
U. S. Representative 
1114 Longworth HOB 
Washington, D. C. 20515 

Dear Gene: 

A mutual friend and supporter of ours, Bruce Owen of Lebanon, 
expressed concern and distress over the fact that private 
citizens who are sumnoned to jury duty have to make considerable 
financial sacrifice. To add insult to Injury the fom which he 
received mentioned that federal employees would not rocalve any 
reduction in pay for their jury services. 

As I recall he mentioned the jurors were reimbursed at the rate 
of $20 per day plus mileage and, as you readily recognize, this 
is not sufficient in this day and time. 

See you on November 4. 

Sincerely, 

^L4^^^^id^ 
John T. Russell 

JTR:aj j 

cc:  Mr. Bruce Owen 
Bruce Owen Motor Company 
160 E. Elm 
Ziebanon,  Missouri     65536 
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PHILLIP BURTON »-.»~., 
EDUCATION ANO L 

Congre^jt of tlje tHniteb states: 

IflMbinBtm. 9.C   20515 

IMTVRIcm ANO IWUI.OW 
AFfAin* 

CMMMMAN. MMCOMMims ON 

December 12, 197T 

Ms. Pamela S. Pon 
355 Montlcell St. 
San Francisco, Ca. 911132 

Dear Ms. Pon: 

Thank you for your recent letter and for 
sharing your concerns with me regarding the 
reimbursement of citizens for Jury duty. 

Your concerns are very valid and I have 
taken the liberty of sharing your letter with 
Chairman Rodlno of the HOuse Judiciary Committee 
which has Jurisdiction over such matters. 

Please be assured that I am giving this 
matter my serious attention and I will certainly 
keep your very thoughtful recommendations in mind. 

Kindest personal regard^.,     > •    f • 

sincerely. 

/ff^ 
PHILLIP BURTON 
Member of Congrea 

PB:tn 
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(4) 

February 15. 1978 

TO:    -JU^- /^ • ^?<^-i>-'^'^--^  /KCV^^.AM^ 

FROM:     Ruth J. Rosenthal 

SUBJECT:   Allowances for U.S. District Court Jurors - Maryland 

Enclosed Is a petition signed by persons who are serving as Jurors for 

the U.S. District Court In Baltimore, Maryland for the term from December 

6, 1977 through March 6, 1978. 

Although I feel It a civic duty to serve as a juror. I also feel the 

allowances for travel and per dlan are both Inadequate and unrealistic. 

Those of us who live outside of Baltimore city (Insane cases as far as 

120 miles) find the 10( per mile allowance for travel and $16 per day 

subsistence do not cover costs. For example, on February 6th I was 

notified to appear in Baltimore to serve on a Jury panel and then told 

to return on February 7th. Weather conditions required me to stay over- 

night In Baltimore. The costs for hotel lodging and meals substantially 

exceeded the $16 allowed. As you know, the U.S. Government now allows 

Mi per mile for travel by car plus parking fees and far more than $16 

per diem. 

I am sure that you will agree that the Jury allowances are.inequitable 

and I strongly urge you to Increase the allowances through legislation. 

Verly truly yours, 

Ruth J. Rosenthal \ j, /. 

$ n */•* •'^ «     ^ 
y^i y „. < A - -/4'3 t< .> ^ w^ • 
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MAfUORte S. HCM.T 

ARM>0 scnvicfta (Lonsctfifi of tift tHniteb Matai 
^oimt of 3RtpreKentatitittf 
•ubinston. 9.C 20515 

March 10, 1978 

The Honorable Robert W. Kastenmeler 
Chairman, Subcommittee on Courts. 

Civil Liberties, and Administration of Justice 
Committee on the Judiciary 
House of Representatives 
Washington, D.C.  20515 

Dear Mr. Chairman: 

Enclosed is a letter from one of my constituents 

regarding the present amount of mileage reimbursement 

for federal Jurors. 

I believe his concern to be a legitimate one, 

and urge you to schedule early hearings on legisla- 

tion which has been introduced to raise the amount 

of mileage reimbursement. 

Thank you for your consideration. 

Sincerely. 

:t././Lcr' 
Ma^^orie S. Holt 

ber  of Congres 

Enclosure 
MSH/vws 

CC:  The Honorable Tom Railsback 
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V-^ 3503 Delancey St. 
Clinton, MD 20735 
January 27, 1978 

The Honorable Marjorle S. Holt 
U. S. House of Representatives 
Washington, DC  205*15 

Dear Representative Holt: 

I an currently serving on Jury duty at the Federal Court in Balti- 
more. It is a 100 mile round trip. It costs $1.75 to park at the 
least expensive lot which Is a long, long valk to the courthouse. 

I want to complain about the low mileage relrabursenient of $.10 per 
mile with no allowance for parking fees.  Auto rental companies 
report that it costs $.30 per nile to drive a car.  My employer 
reimburses $.155 and the IRS allows $.17 per mile for business use 
of a personal vehicle.  Clearly the $.10 mileage allowance for jury ' 
duty is unrealistic and costly to jurors. 

Th« court clerk's office advised me that it will take legislation to 
change the present reimbursement allowances. I urge your support to 
correct the inadequacy of the present authorization. 

Sincerely, 

(j.i.<U 
KICHARO W. NOVAK 
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€onqxtii of tije IHnitt'b Stalest 
J^oMt of i^tprettntatibts 

Oullington. B.C.   20515 

May 4, 1978 

The Honorable Robert U. Kascenmelar 
Chairman 
Subcommlccee on Courts, Civil Liberties, 

and the Administration of Justice 
Committee on Judiciary 
U. S. House of Representatives 
2137 Raybum Office Building 
Washington, D. C.  20S1S 

Dear Mr. Chairman: 

As your Subcoranlttee has begun hearings on the matter 
of Jury fees and other issues affecting Jurors, I thought per- 
haps you would be interested in correspondence 1 have received 
from Rosa L. D*Elia, a constituent from my Congressional 
District, regarding her personal experience relative to Jury 
duty.  1 hope the enclosed will be helpful to you and to your 
staff during your consideration of leglslafrlrTTTr in this area. 

^ly ;  

JiP 
Enclosures 

..DC tMIS 

SROLD T. (BIZZ) JOHNSON 
Member of 'Congress 
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Rosa Lee D'Elia 7\j'^-*'"* 
1 Mayfair Drive, *6 
Chico, CA 9S926 

April 13, 1978 

Representative Harold T. Johnson 
House Office Building 
Washington, D.C. 2051S 

Dear Representative Johnson: 

Your assistance is needed by many citizens who are called to 
Jury Service in the United States District Courts.  Revisions 
are necessary to Title 28, U.S.C.A., Section 1871, Jury Fees. 
(See copy of letter attached from Clerk of the Court, James 
Grindstaff, U.S. District Court, Sacramento.) According to 
Mr. Grindstaff, legislation is pending at the present time. 

In March of this year, I was called to Jury Service in Sacra- 
mento (my residence is in Chico or 100 miles to travel), and 
I was surprised to find that, for financial reasons, I could 
not afford to fulfill ray responsibilities as a citizen by 
serving on a jury.  Attached is a letter I wrote to the Clerk 
of the Court along with supporting documents.  It seems to me 
that in the interests of the jury system, every effort should 
be made to guarantee a panel of jurors reflecting the full 
range of citizens without penalizing certain citizens or their 
employers to do it. The Jury Fees are simply not enough to 
reimburse a juror or his employer for the actual expenses. 
I believe that employers, and employees who are called to 
jury service, should not be required by "the system" to sub- 
sidize the Courts. 

I would greatly appreciate any assistance you may be able to 
give in the revision of the law by the Congress of the United 
States in your capacity as a representative of the Citizens 
of California.  Thank you for your attention to my concern. 

^CCO^AybLyfjU    f^O^-^ 
Rosa Lee D'Elia 
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UNITED STATES DISTRICT COUFTT 
EASTCMN DismicT OF CAUPOKNI* 

ci.cnK SACRAMENTO »9ai4 

April 5.   1978 

Rosa L.   D'Ella 
1 Mayfair Drive,  #6 
Chico,   CA 95926 

Dear Mrs.  D'Ella: 

In reply to your letter of March 21, please be advised that 
I am generally in agreement with the. thoughts you expressed 
regarding inadequate juror fees and allowances; however, you 
were correct in the assumption that the fees are set as a matter 
of law by the Congress of the United States. 

At the present time, there is legislation pending before 
the Congress to raise the existing rates paid jurors for 
attendance and mileage as well as cover the entire cost of 
Marking. Indications are that the pending bills will be passed 
n the current session of Congress. It might be helpful to the 
pending legislation if you wrote your congressman and reiterate 
what you expressed in your letter to me. 

As to the present options available to you; one, you can 
request an excuse because you live more than 75 miles and/or 
more than two hours driving time one-way to Sacramento; two, 
you may request the Court to excuse you due to the "financial 
hardship" referred to in your letter; or three, you may elect 
to serve the Cgurt as a Juror. 

As you requested, X am enclosing a copy of the federal 
statute regarding fees. | 

If I may be of further assistance in this matter, please 
advise me. 

Very truly yours, 

/if*'-* y^', 
JAMES R. GRINDSTAFF, CiERK 

JRG/dmc 

Enclosure 
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Rosa L. D'Elia 
1 Mayfair Drive, 16 
Chico, CA 9S926 

March 21, 1978 

Office of the Jury Clerk 
U.S. District Court 
Room 2S24 
650 Capitol Mall 
Sacramento, CA 95814 

Dear Sir: Re: Jurors Residing More Than 
80 Miles From The Courthouse 

I received a notice to report for Jury Duty on March 20, 1978. 
My Group Number 5 was subsequently informed not to appear until 
further notice. Your staff included with the Jury Duty Notice 
a "Juror's Instructions and Information," which I have reviewed. 
I am calling to your attention the section on "Jury Fees," which 
is the basis for my letter, and I am requesting assistance, infor- 
mation or suggestions on the problems I will pose to you in the 
following paragraphs: 

First, I would like to be able to fulfill my responsibilities as 
a citizen by being available for jury service because 1 believe 
the jury system works.  I also believe that a jury should reflect 
the broad range of citizenry and that artificial restrictions, such 
as financial considerations, should be removed, i.e., every eligible 
and able citizen should serve without being required to contend with 
excess out-of-pocket expenses. 

My residence is in Chico, 100 miles from Sacramento; therefore, 
according to the Information Sheet, I am entitled to subsistence 
allowance plus mileage to and from Chico one time up to 160 miles. 
The reason is that my residence is more than 80 miles from the 
Courthouse. 

In reviewing the "Jury Fees" allowances, the subsistence is placed 
at $16.00 per day. This amount would not come anywhere near the 
costs of food and lodging in Sacramento.  I estimate the differ- 
ence in actual costs would amount to a minimum of $20.00 per day. 
For 20 days jury service, this would total $200 out-of-pocket 
expense.  The mileage allowance is placed at lOi per mile up to 
80 miles one way. This allowance requires that I give up a total 
of 40 miles not to mention that 10^ a mile is unrealistic by any 
current standard.  The generally accepted mileage allowances are 
between ISi  and 20* at the present time. The Internal Revenue 
Service allows 17* per mile.  Taking the IRS allowance as a stand- 
ard, there is a difference of 7< per mile allowed for 80 miles 
and a difference of 40 additional miles at 17*; thus, the addi- 
tional costs to me would be $12.40.  Further, if my jury assign- 
ment were to extend for more than one week, the allowed mileage 
does not appear to cover going home over the weekends.  I assume 
the additional 200 miles in such case would not be allowed, thus 
incurring more costs.  In any event, for one week's service, my 
out-of-pocket expenses would be a minimum of $112.40. 

35-S51 0-79-23 
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To:  Office of the Jury Clerk 
Attention:  James R. Grindstaff, Clerk 
March 21, 1978 

-2- 

I am employed by the Chico Unifi 
to the Superintendent. Accordin 
Statutes of 1977 (Copy Attached) 
governing classified employees. 
Fees excluding subsistence and m 
compensates me at my regular sal 
receives $20 per day for service 
offset real expenses. Further, 
salary less Jury Fees, my employ 
services of a substitute to fill 
service. A qualified substitute 
than $20 per day. 

ed School District as Secretary 
g to Education Code Section 44037, 
, and the School District's policy 
I am required to turn over Jury 
ileage to my employer, who in turn 
ary. As a result, although a juror 

this amount is not available to 
in addition to paying me my regular 
er will be required to obtain thj 
my position for the term of jury 
will cost the school district more 

It is my understanding that out-of-pocket jury service expense:is 
an allowed deduction for itemized income tax returns.  Even so,.. 
I would not be able to recoup my expenses until 1979.  In the 
meantime, the potential costs of extended jury service of over 
$212 represents almost half my net salary for the month during 
which service is given.  I would not be able to meet my living 
expenses for such a month and I suppose this would constitute m 
"personal hardship," but I am dismayed that because of "money" 
or lack thereof, I could be precluded from fulfilling my respon- 
sibilities as a citizen.  Surely there must be some options open 
which would guarantee the parties in Court a panel of broadly 
based "peers" from which to select jurors and also equitably 
reimburse the real costs of jury service to the citizens called 
to serve.  Jurors should not be required to subsidize the Courts. 

I assume that Jury Fees and Allowances are set by law.  If so, 
could you please send me a copy of those portions of Federal 
Law which cover these restrictions and any other relevant infor- 
mation used to establish these fees and allowances? 

I would greatly appreciate any further information, options or 
suggestions you oay have regarding the problems 1 have posed. 

Sincerely, y 

Rosa L. D'Elia 

End. 
xc:  E.C. 44037 

Notice of Jury Duty 
Juror's Instructions and Inforaation 
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ADMINISTRATIVE OFFICE OF THE 
UNITED STATES COURTS 

WASHINGTON.   DC    20S44 

WIULIAM E    FOLEY CARL M. IMLAY 
Oii*ECTOR OENCRAI. COUNSEL 

JOSEPH r   5PANIOL. JR. 
OEP'Uir OKECTO. JUflB    16,    1978 

Michael Remington, Esq. 
Counsel. Subcoanlttee on Courts, Civil Liberties 

and the Administration of Justice 
House Judiciary Conmittee 
2137 Raybum House Office Building 
Washington, D. C. 20515 

Dear Nike: 

I an writing to bring to your attention the attached statute 
recently enacted by the Pennsylvania General Assembly, providing 
that any person serving as a juror in the courts of that Common- 
wealth shall be entitled to be absent from employment and creating 
a cause of action for damages and Injunctive relief against an 
employer who discharges or threatens to discharge such an employee 
for this reason. 

I thought that the adoption of this state statute might be 
of Interest to your subconmittee in connection with the jurors' 
employment protection provisions contained in H.R. 12389 and 
S. 2075. 

If you need any further Information which we could be help- 
ful In providing, please do not hesitate to contact me. 

With kindest personal regards. 

Sincerely, 

William R. Burchill, Jr. 
Associate General Counsel 

Attachment 
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Official A ilvancc Copy of Statute Enacted at l'>7.S Scwion 

No. 1978-17 

AN ACT 

SB 598 

Pcrmitiinp any person required lo icrvc as a juror to ah>.cni himself from any 
service or employmcni in which he is then cncaccd or employed: prohibiting 
employers from dismissing or threatening to dismiss such persons; granting such 
persons civil relief. 

The General Assembly of the Commonwealth of Pennsylvania hereby 
enacts as follows: 

Section I. Any person required to serve as a juror for any of the courts 
of the Commonwealth or ihc United Stales shall be entitled to absent 
himself from any service or employment in which he is then engaged or 
employed during the required period of jury service. 

Section 2. No employer shall dismiss nor threaten to dismiss any 
person in his employ or service because such person absented himself from 
his service or employment to serve as a juror. 

Section 3. Any person dismissed from any service or employment 
because he absented himself from such service or employment to serve as a 
juror shall have the right to bring an action against his cmpioycr for any 
damages he sustained because of such dismissal and he shall also have the 
right to seek injunctive relief for reinstatement to his service or 
employment. 

Section 4.   This act shall take effect in 60 days. 

APPROVED—The 18th day of April. A. D. 1978. 

MILTON J. SHARP 
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ADMINISTRATIVE OFFICE OF THE 
UNITED STATES COURTS 

WASHINGTON,  D.C.  20544 

WILLIAM e   FOLCY CARL M. IMLAV 
oi mcToit OKMEHAL COUNftKL 

JOSEPH F- 8FANIOL. JR 
oxruTY oiiucToii September 25, 1978 

Michael Remington, Esq. 
Subcommittee on Courts, Civil Liberties 
and the Administration of Justice 

House Judiciary Committee 
2X37 Rayburn House Office Bldg. 
Washington, D. C.  20515 

Dear Mike: 

I am enclosing some material which was forwarded by 
Chief Judge William Steckler of the Southern District of 
Indiima with regard to the financial hardships presently 
being imposed upon many federal jurors.  Judge Steckler 
had sent this material to the chairman of the Judicial 
Conference Committee on the Operation of the Jury System, 
who has passed it on to this office. 

Since the subject of this correspondence concerns 
matters which would be remedied by the enactment of S. 2075, 
I thought that these enclosures might be useful to you in 
the event that this bill can be considered by the House 
Judiciary Committee at the markup session tomorrow morning. 
I know that the Subcommittee on Courts, Civil Liberties and 
the Administration of Justice has already recognized the 
need for this legislation, which is of course strongly 
supported by the Judicial Conference. We are certainly 
hopeful that passage of this bill by the House of Represent- 
atives can be achieved this year.  I might add that your 
good efforts in connection with the consideration of this 
legislation in the subcommittee are very much appreciated. 

Nlth kindest regards. 

Sincerely, 

William R. Burchill, Jr. 
Associate General Counsel 

P.S. At the request of Mr. Ropes, one of the correspondents 
to Judge Steckler, we have deleted the name of bis 
employer from his letter. 

Enclosure «i«,<^ 
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a,y,|rt, September 11, 1978        SCP M|978 

UNTO) SraiES DISIHCT JW» 
awiHEHi DBiBcr og fiiieai 

Honorable C. Clyde Atkins 
Chief Judge, U. S. District Court • 
Southern District of Florida 
P. 0. Box 013009 
Miami, Florida  33101 

Dear Judge: 

This morning I received a copy of your letter of September 7, 
1978, addressed to Judge Arthur Stanley following his for- 
warding to you my letter regarding the grand juror who 
wrote concerning the expense she incurred while serving on 
the panel. 

I apologize for my oversight in failing to recall that the 
Chief Justice had appointed you to succeed Judge Stanley as 
Chairman of the Committee on the Operation of the Jury System. 
1 congratulate you on the honor and I know the Comnittee will 
perform well under your leadership. 

Following the publicity regarding Mrs. Schauss' experience, 
another Juror, a petit Juror, Mr. Robert J. Ropes, sent me 
a letter regarding his experience while serving last winter 
in a trial In Judge Holder's court.  It was a very lengthy 
trial lasting seventy-six days.  The trial resulted in verdicts 
totaling $19,936,325.15.  I am enclosing a copy of Mr. Rope's 
letter for whatever use may be made of It in connection with 
legislation to increase the per diem alloviance for jury 
services.  I realize that every juror's problems must be 
treated on an individual basis, but we are encountering a 
growing number of requests to be excused from jury service 
solely on the basis of financial hardship. 

The final report of the Annual Chief Justice Earl Warren 
Conference on Advocacy in the United States, June 2A-25, 1977, 
(Cambridge, Mass.), on the American Jury System, among other 
"findings" on the treatment of jurors, found that to reduce 
resistance to service on juries, due consideration should be 
given to "reimbursement of out-of-pocket expenses, transporta- 
tion, lunches, and a reasonable per diem." While that would 
bf the optimum, and, realistically, with respect to reimburse- 
ment of out-of-pocket expenses difficult to achieve, still 
when we think of the cost of administering the Criminal 
Justice Act it does not seem to be without merit. 

With warm regards, I remain 

t;^^,*^:^ 
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Scptenbor 2,   1970 
3009 .'-iayfalr Drive 
Xoicooo,  xrsdlana 46901 

Kon.  Wllllaa E.   Stockier 
.^hlaf Juage 
U.  S.  District Court 
^southern District of Indiana 
Ohio &n^ Meridian Sts. 
Indianapolis,  Indiana 4620^ 

Dear Judge Stecklers 

'^hank you for your kind letter of September 1, l'j70,  Just 
received. 

Upon pondering the situation, I have decided that I do not 
wish to renaln anonymous, but request that you forward my letter 
tc the eonrelttee as you see fit. I would prefer that you delete 
the naae of ^HHMIMBBi^B^BBMV In rsy letter, as they are 
aost sensitive to publicity, except that cleared through Detroit 
offices. 

Thank you once again.     Please share this  letter with Judge 
Cale Holder also. 

Sincerely, 

Robert  J.'^Ropos 
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Septchber 1, 197o 

Mr. Robert J. Ropes 
3009 Kayfair Drive 
Kokomo. Indiana A6901 -  • 

Dear Mr. Ropes: 

Tha:ik you for yo-^r letter of August 26, i97o, 
recarding 'lihc Inaianapolis Star article on juror 
expense and per diea allouai\ce and your experience 
in that regard while servinj^ as a juror in the 
Collet^e Life case in Judge lioldcr's court. 

I have been iu Coraiunication with tlie chairman of the 
Judicial Conference Committee on the Operation of the 
Jury Systeia regarding the experience of the f.rand juror 
in my court, hoxjcvcr, I did not include a copy of 
your letter. The Coraaittee ordinarily will not rely 
on a letter or report if either the writer or persons 
ncntioncd remain anonycious. 

You are indeed to be counended for your attitude and 
perseverance in performing jury service in the ColleRO 
Life case described in your letter. If only the Congress 
aiwr"thc nenbers of the public v;crc nade fully ai/are of 
the sacrifices jurors are put to, their attitude toward 
Ealcing a core rea:;onable allov;ciice for jury service 
Eight very well be. chantjed. 

A copy of your letter V7as sent to Judge holder. 

With thanks and kind regards, X remain 

Sincerely, 
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August 26, 1978 
3009 MByfalr Drive 
Xokono, Indiana 46901 

Hon. Wllllan E. Steckler 
Jud^e,(Chief)    U.  S.  District Court 
Southern District  ,  Indiana 
U.  S.  Federal Bulldlnc 
Ohio and iierldlan Sts. 
Indianapolis, Indiana  4E204 

Personal and Confidential 

RECEIVED 

AUG2 8 1978 

WILIIA.M E, STfCKLER. JUDGE 

Dear Judge Steekler! 

I read  In thlt nomlng's  Indianapolis Star about the  C-ranc Juror 
•ho says  she spent $70 to"eam"    1^20 as  a federal  Juror,  and also of 
your Interest  In the natter as  a aenber of  the Cormlttec on Grand 
Jury Operation of  the Judicial Conference of  the United States. 

I «as  a member of the federal  jury In Judge Holder's  court from 
Au3U3t 23,  1977,   through February 9,  1578,  when I beca-e  111 and de- 
hydrated for a number of days,  and was  c;-.cused by Judgt Holder.     I 
r.'as  Juror v2 (original  Juror)  on the College Life  Insurance  Company 
of America vs.  Llbbey-Owens-Kord,  et  al.     AS  you  tenon.   It nas  a very 
lengthy and  complicated  trial,  and It continued up Into Kay,  197a. 

I  experienced  the -same   thlr.o aa  regards  expenses,   living In the 
northern port of Konard  County,   the  round  trip to ny ho:ne was  102 miles. 
Of course,  I made many  trips.     My employer ••••••••••••pirituas 
e::trenely good about  the vihole natter,  sharing expenses,   providing 
time off  (  I believe I was  placed on leave four or five tines  diirir.g 
the  period)   for periods   of  one   to   thri.'C  week;,  at a  time,   for  a period 
of  about  six months.     My  expenses  nere  always r.ore   tnan   the 020 por day; 
lOji/allt covered  about one-'.mlf of  tho av:to or.per.scs,   including  p.-irklng, 
and  ruining of a C60 tire,   tnd a $65 carburetor repair bill  incurred 
from purchase  of gasoline  on the Hlghray  (U.   S.   31)   In un eraerjOncy 
during the bllziard, when  the gasoline had water and  other contaminants 
In It.    I «as  stranded  In Indianapolis  three  times during  the  two 
blizzards,  I was  stranded  In Kestfield for 24 hours  during the first 
blizzard  In December.    I was  really saved by the Indiana State  Felice 
helicopter, who came down over ne on the highway,  when I was  completely 
closed  off.     State Police helped me to the  schoolhousc and  firehouss 
In V/ostfleld.    I was  the second  person stranded there;    by midnight  there 
was more  than 160 people,  r.ostly  truck drivers.     (  - received a liberal 
education  In dlesel  truck engines,  rules  of  tho  road,  complaints about 
the speed  limit,  etc.,  etc.) 
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I had  two narrow  escapes  on the  highway during the beloa-zoro 
glare ice  stoma,  and each tir.e  I  thought that I was  to be killed 
Tor seriously injured),  but escaped niraouloualy.' 

I  spent  consistently core  than  the 920 plus the OlO^O nilea^e 
allowance every day.    Lunches,   parklnji space,  (jasollne,   repairs, 
breakfasts,     dinners when I was  tco late or.  the road returning hone. 
The noraal drive nas  about 70 nlnutes;    durin^ the  storn days  it  took 
three  to four hours one nay.    If iT.y company viacn't  so ^jenerous   In 
its  jury policies  for employees,   I would not have been  able to ii'^ord 
it as well  as  1  did.     Z  still  lost naney,   of  course,   but not as  .-.uch 
as  an average citizen who did not ^et reimburseaont  fron the  enployer,  et 

Still,   I  would  do  it  again.     It  is  a duty*   I  learned mich about 
patience,  nental discipline,   organization of  facts,   str-jcture  of   tVio 
jury systen in our country,   and  alac had  a feeling of  contributing 
sone  saall  thlr^g  to our systea of law  and  order.     I  am a  patriot,   X 
guess. 

However,   1  felt   that  I  was   a  very  patient   individual   to be^i.'-. 
with,  but  the frustration I  felt with the  intermlnaf^delays  caiisos 
by  the attorneys  for  the defense,   particularly  the  attorney  for -OP, 
was very  intense.    The roney wasted by these nanuovers had  to be 
very large amounts,  when you  consider  the  23 attorneys  and   the six 
conpanles   involved.   (CLICA vs.  LOF,   et al).    I  resented  that isany  times 
rare  than the  loss  of a  few dollars  each day,   and  the   tire  away froa 
bone and  family,   etc. 

finally,  I admired Judge Cale Holder.    A wise,  firm disciplinarian, 
but with a keen sense of humor.     I learned much from his  instructional 
sessions,  and also by observing his handling of various difficult 
situations  in  the  court. 

As -  said,  I would do it again.    As  a  suggestion,     it v.ould be 
better to have more jurors  serve  for  sho.'ter periods  of  time  --  one 
trial or one reek,  or some  such arran^eaor.t.    Additional pay for  Jurors 
would  assist cany in serving  their country. 

Please share this letter, with Judge Holder, if you will. 

Hespectfully, 

Robert -i Hopes Hope 

t 
Kote:     I do not wish publicity for various  personal  reasons   (I  ^et nany 
"crank" calls,  letters,   etc.,  being a plant  superintendent  for iMJ for 
example),  and I do not with newspaper publicity.    If you for-^^d  this 
letter  to  the conmittee,  please delete  references  to4iM(  and^y naao. 

.     Sincerely, 

IU3 
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UNITED STATES DISTRICT COURT 
DISTRICT OF KANSAS 

ARTHUR J   STANLEY. JH. 
•tNlOA  JUDOB 

riOCHAL aull-OINO 

"*•""»"" ""•*• "^ Sepceoiber I.  1978 

Honorable C. Clyde ACklns 
Chief Judge 
United States District Coort S(p 
Southern District of Florida 
P.  0. Box 013009 iJ^flfelftlaif 
Miami, Florida 33101 ^''^^'^D^"^ 

Dear Clyde: '^'4? 

Enclosed Is a letter froo Bill Steckler, formerly 
a valued member of the Committee on the Operation of the 
Jury System, ulth attachments which should be of Interest 
to the Conmlttee. It might also be of use by you If you 
should be called upon to testify in support of the long 
pending Jury fee bill. 

With my best personal regards. 

Sincerely yours. 

cc: 
Honorable William E. Steckler 
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^Initr^ ^tntrs pistrirt dnurt 

3ilUlliani f. ^hcUtt 
«U,wja»g. August 28. 1978 

Honorable Arthur J. Stanley, Jr. 
United States. District Court 
235 Federal Building 
Leavenworth, Kansas  66043 

Dear Judge: 

Knowing from my role one time as a member of 
the ComriUttee on the Operation of the Jury System 
that the Committee supported legislation to increase 
the per diem for jury service, I thought you and 
your Committee members might find interesting the 
copies of the enclosed letter and newspaper clipping 
regarding the experience of one of our grand jurors 
in respect to the expense to which she has been put 
in serving. 

In the presence of the grand jury in open court I 
lauded Urs. Schauss for her exemplary attitude and 
mentioned that I intended to send you a copy of her 
letter.  The newspaper article appeared the following 
day. 

Trusting that all is well with you, I remain 

Cordially, 
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PMOTOGBAI'HY 

"fc. August 3, 1978 ^Ol/t. 

William E. Steckler, Judge *<//^   * '5/^ 
UNITED STATES DISTRICT COURT '^**tl,*fOy 
Ohio and Meridian Streets "^itS'^"Oce 
Indianapolis, Indiana   4620t ^'^S,' 

Dear Judge Steckler: 

This letter Is a confirmation of your opening remarks on 
August 2 to the newly sworn Jury. When polled for mileage 
It was noted that the majority lived within 50 miles of 
Indianapolis, and only I stayed over night. Unless one Is 
compensated for their expenses, most must be excused from 
the opportunity to serve. Yet, all citizens should feel 
the duty and responsibility of Jury duty. 

Those who can sleep sind eat at home make money at the 
twenty dollar a day rate. My expenses for the one day 
were as follows: 

Hotel (Indiana Hilton because It was the nearest and I an 
unfamiliar with the city..least expensive)....32.00 

Garage 2.88 
Tax  2.00 

Dinner..at hotel because I am alone 10.25 
Breakfast. .toast and coffee  1.S5 
Lunch.. sandwich and drink  2 .25 
Gasoline... 21.60 
Loss of salary and coat of hiring replacement....donation. 

Out of pocket   70.23 

This 16 not meant as a complaint, your Honor, nor a request 
for being excused from my responsibility; but verification 
for your argument that the cost of serving our courts 
eliminates all but the local and wealthy. Based on a twelve 
day per quarter duty, this tour will total six hundred dollars, 
not Including my three week loss of Income and 5 day travel time. 



36g 

W. E. Steepler, Judge 
U: S. District Court 

I will be present each session, and will give the matter 
at hand my undivided attention, for I can 111 afford to do less. 

If you will be kind enough to return my receipts In the 
enclosed envelop (or hold for August 21 session), It will 
be appreciated. 

Sincerely, 

Dottle P. Schauss 
Evansvllle, Indiana 
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' PAGE S- 

md Jmror SioeEids 
re ^,t:^0 r ay 

By HOWiVRD s:.a.LEvn"/ 
An Evar,svi'.!e photographer's cbscr- 

Vjt;oM abcul Ihs cost of llu c;vic ili;ty of 
ScTxing on a federal E^avi jury drew 
praiso Fr^civ from FcScrs! JLJ^.C Wil- 
liam E. Siecldcr and jvorshadowcd the 
panel's return of 12 indictaenls. 

"I'lic juror, Dottie F. Schrius, h2d do- 
c!ar«d ir, a letter to Stecklcr Uiat tnc 
CJ'greisionLlly set tir^nd jury jiip^nd of 
J20 a d.-.y for a ^rr-nd jury — 'A^iCh in 
this ir^'^r.i:* is drawn from iJ;rfci:,v.out 
U;e soiitrx-rii haii of Indiana — mear^ 
thit or.'.y the wealthy or peopi* who 
rcjido cioi-e to the site of iia ccurt can 
afford to serve. 

She wrot.'; follow inj; or.e day m In- 
dianapolis. A.ig. 1, when the jury was 
sw'orfi in aiid st^iycii lo hear eviui~r.cc so 
it eoiiid roium several iaditimcnts ir.v 
tncdiute'y. 

ACCO..:f.\NYlNG !-.er letter u Stv-ck- 
kr wi.-e receipts for one diy of o- ^ys.'s^?. 
•.ot.;!iiio $T0, not iticludi."-.,; '.ai .'.aia.-y r.X 
cost of her n-;.:aoenx;.it, wiiieh j.ie iir.tcii 
aj "conation." 

She DOicd :,lic wa". the o.ily ur.c of liic- 
23 j'rand jurors who dovi not .-cside 
within ;C i:i;!cs of ti-.c fc>.-:r;.; cc'jrt, and 
iniisl stay ir a hatc-l ovtr:uthi. 3c:(.;Hise 
of uiifarriiliarily with the city, she suyed 
across tt.i' s'.rccl from ihc fc^cr-'. liiilc- 
ing in the In(iian:.poiis Hilton for $32 that 
tiij^iM. she said. 

The grand jury was L- i.:ss'.an all of 
this week, and will be here for tr.rcc days 
next wcjk ',0 hear special lc.%i:.r;ony O.T 
an alleged sewer contract scar^dai at 
Mcr.cie. 

Mrs. Schaus estimated in !.--r letter 
that cxpcrises for the four-mor.lh term of 
U.£ criP-d jury, v;h:eh w.U'ld not U'xc 
special nnectincs such asn.xi week's into 
considera'-ion, would bo SCw), no; inctud- 
ir.g lost salary. 

"UNLESS ONE is'coiT.pe;,sated for 
their expeiisci, roost inust be excused 
fronn the oppoiTJ.-iity to serve. Yet ail 
ciliicrs jho'jld feel the duty and rciponsi- 
biliiy" toward jury duty, she wrote. 

"This is not meant as a ccir.:ii.u.-t nor 
b retii:est fcr r^inji cxccscd f.-om njy 
rcsponsibiily, but vc.-i'.ication iof re- 
marks Si':c'<lcr made aix,U the daily p?y 

when lie swore in the jurors Aug. 1) tl-.ut 
llic cost o: serving our eourtis elirninaiei 
a'.l DJt the local and the wvaliiiy." ,\l.'.>. 
Schaus said in her ieller. ' 3c; ide» 
praising, her at'i'.udc, Sieokler said he 
w ill i-Oiid her Icttr to '.he Conimit^oc on 
rir;ir,d Jury Operation of the Juiiciai 
Co.'iferctice of the United St.itei. A 
me.tiber cf the Ciimmittce ior sovtra! 
ye.ir.-i. Sleekier said it nccJ;. concrete 
eximplts to pi'Wr.t to a Co.ijres-inn.-.! 
conirr.ittcc ai p.i.-. of tiic eifo.-t to raise 
g.'ar,d jurcr.s' pay. . 

The U.S. atiorr.ey, Vir^iiRia Diil 
McC.rty, said she is con.<icerinj ir.i- 
puntiiii^ special i-.-and juries to hsiv'li' 
oveili^atijus wi-iich t;.reaL.:n to aci. tiv 
hurcii.n of a lenjjtliy prox to t'nc duties of 
the reijiilariy .schecluled par.el. 

l.V r-iniJ.W'S report to Sle.-kicr. tiw 
jury :i.-itr.ei; i father ;iri son in .-epi;rs'j: 
iiviic-. ?v,T.l4 ciiar;:ir..3 ihi;r. wi:h faiiure t-) 
f:> .iifi-.nr.t: ux r^-xuif They wero idja- 
iifnJ A.-. I...i..an L Lfiites. C, R.N. '•. 
\\V.-|:,-.r'.. *:-.r. .i;;, ;;i',i;y l.:^l^i to r-;vrt 
i;.ci-.ii.7 U;: I'-Ti ilii-uc;,:;i Ijii, ii.i.! MJV.-.;I 
C E.-f^r.. ::7, !iope. „ec.isOd of U.tr.i \j 
repjri incjuic ;-..r lO/i a.vi ii/Ti Aiit.uii};n 
the ir.n.cWt.'.:.•; are sipar.-.te. liie r.3.iic- 
ini'ft.-iie, ilS.i-jZ.Ti, is cited tor eaei, for 
*t»7v 

lit ofldmon to ti-,ree scalid L-.Jiet- 
rrierii.s, th; jjry Laud th.:iei 

Deiii-.is Tucker. 10. Uruwri.ibur,;, t.-;k- 
ing Sj.fr-^i in travcior'.s thc-Ai ti'o.n an 
Ir.di:!n.ip.i;.i b.-rM: .\rvin K. i..epherd. 
^0, 3fl(,3 SVcil Mjehii-.-.r. Streot. s:i» counts 
of for:;ery oi C S. 'iViwsury checks arJ 
one coii.'it of ii.ixcry of a Trejsii.-y cteck 
.••lolcn f.-om i...~ n-iails: ."Shirley .Vin 
Sivpherd, .i;. 20X V.eiit Mieiiisan Street, 
three coer.ts of .'cr(;try of Tre.:siiry 
ch.xki. De.-.iic D.iicei Ln.an, '<:;, aiid 
.lames McCalluin, icj. ix/th if Las V.ij.a.'i, 
Nev.. ccrvertion of two pcit,.! nioney 
orders with lol.!l v.il^.; of $<;:.S. 

Aiso. Scth a,. Swith, 'fO, fcivii'isviile. 
three ctoiits c: '^.vli.-;, false ir..'ur::iation 
to obtain a horr.e lOan i;ii3rantec from the 
Veterans Admimstraiion in 1975; Douglas 
F. J.ihr.otcn Jr., n, 5! i3 Aubrey Avc.-.ui. 
obsirtiftin,'. ccr.TSjXi.ideiire by takir.^ 
f.-oi.i tiic ;;,.'.:li' a javern;.-.cnt eiiec'; 'or 
'i\.\%2 to t.-ie Veter.iiis Admi;iis;,v.tion, 
ar.ii forgii.;- a Trca;'.ry check for $?::. 

35-551 O - 79 - 24 
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'TtlCnHcb &l<xU» ^etmie 
eoMHirmc on HUMAM unouncas 

WASMMa-TOM. D«.   a»w 

28, 1978 

Mr. Marty Balsky 
2137 Rajrburn Houie Office Building 
Staff  Kooa i 
Waihlngton, D. C. 20SIS 

Re:    Fedaral Crand Jury  In th* Ucatarn Dlatrlet of Michigan 

Dear Mr. Belaky: 

t am caeloalng a copy of a petition tliat I received from the ae^>cra of 
tha Fadaral Crand Jury alttlng in the Heatem Oiatrict of Hichigan. 

I would appreciate it very uch if yon could tell aa whether or not your 
CoaBlttee baa rerlewed or la preaently reviewing any leglelatlon which 
would "laf>rove the remneratlon of the Grand Jury iieiibera''T Any infor- 
•ation that you could send to ae In care of ay Grand Bapida Regional 
Office, 110 Michigan St. N.W. Suite 580 G.R. Ford Bldg., Grand Rapida, 
la 49S03 would be noat helpful in drafting a reaponae to the Grand Jury 
•awbera. 

Thank you for your tlae and cooperation. 

SlncAely, 

MtJtn 

Btcloaure 
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W«, tho undersignad members of the Federal Grand Jury sitting tn the Western District of 
hichigan^ do hereby request the expedition of legislation to Improve the remuneration of 
the Grand Jury members.  We are submitting this petition because of our dissatisfaction 
with present conditions. We hope that It will not be taken lightly. 

There Is no way possible for us to drive our vehicles for lOc per  mile.  It is even more 
difficult to accept when Federal employees receive )7c  p^r  mile.  Aren't VM in essence 
Federal employees? 

Where Is it possible to spend the night, eat dinner and breakfast for $16.00 per day? 

And, $20.00 per day Is not even minimum waga^1j 

It is hard to understand why It should take years to get the measures passed through 
Con9ress.  It Is our understandinr; that approximately 3 - ^ years ago legislation was 
introduced to raise these amounts. What happened or Is happening? 

Thank you for your assistance in this very important matter. 

^sju^    ^.^ 

•:.'.tcJ^^.^t^^.... 

i^    yA'-wt 

^^z./f/./kr-^ 

•r  ., .^--fc^^- 

.r ' ••••- -?^'> ->/.,/,/,. 



364 

(9) 

OTIS G. PIKE 
r»iT DnracT. Ni« r*H 

BUDGET 

WAYS ANO MEANS 
JOINT ECONOMC 

€onsvtSi of ttie Winitth ^tattA 
^n^t o{ 2ltpce]E(cntatibe« 

na«b<ngtan. 3B.C   2051$ 

m tUrmim Hani Oma BWJ 
WAtwKTM. DX.    20511 

AMACOM az 
Tttsrt^mi Z2S-Wft 

Mn. HTTT OM 

t Wnr Hm Srwur 
mum. Niv VMK   IIM 

li 727-2m 

June 29, 1978 

Honorable Peter Rodino 
Chairman 
House  Judiciary Committee 
2137 Raybum HOB 
Washington,  D.C.     20515 

Dear Mr.   Chairman: 

The enclosed is  forwarded as  a courtesy to 
my  constituent,  Mr.  Robert W.   Link.     No reply 
is necessary. 

Cordially, 

OTIS G.^ PIKE 

OGP:vt 
Enclosure 
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(b) ON WITKBSS FEES 

May 10, 1977 

-Cohgressman Robert Cornell i i» y ^ -j ..-.r^ 
•Hous'e of Representatives "'^     .     '•: ' 
Washington, D. C. 20515 

*' • 
Dear Congressman Cornell, 

I recently received a subpoena to testify before the Grand Jury in the 
United StatesDi strict Court in Milwaukee, Wisconsin.   1 had to testify 
in a ca.se regarding my employer. 

After I was done testifying the judge told me to go and fill out an expense 
report.   I went to the room I was told to go to.   They would not take my 
mileage or any of my expenses, but they told me I would receive a .check in 
the mall the next week for my expenses. 

I received my check in the mail yesterday.   After I received the check I 
called to find out how they paid me.   They paid me 10 cents a mile and 
$20.00 for the day.   They told me that everybody is paid 10 cents a mile. 

It cost more than 10 cents a mile to operate your car, and I don't own a 
big air-conditioned car either.   A recent article that appeared In the paper 
showed It cost 22 cents a mile to operate your car.   I no longer have the 
article because I had It posted on my bulletin board at work, and my boss 
wouldn't let me have a bulletin board no more, so the article was thrown 
out.   Also I was not paid for my lunch when 1 was there over my lunch 
hour.   Also they said my parking fee was included in the 10 cents a mile. 
Now I know government employees if they use their own car are paid at 
least 15 cents a mile. 

On top of loosing money on my expenses, my boss wai:Cs to dock my wages 
for that day.   If it wouldn't have been for the fiict tliat ray employer was being 

.' Investigated I wouldn't have had to go to this grand jury In the first place. 
In expenses alone at i'igurlng I would have got 15 cents a mile like I should 
have I lost §33.46 and when my employer docks my wages I will have 
lost another $18.88 bringing a total lost of $52.34. I 

IS THIS JUSTICE77777777 I don't think so,   I think all of my expenses 
should be paid.   I think the federal government should pick up all of my 
expenses when 1 have to appear before a federal grand jury.   I think this 
•Is a disgrace for a poor working person to lose that kink of money because of 
the company they work. for. 

Now I will be waiting to see if anybody takes the time to answer this letter or 
if they just answer letters to the big bosses of companies. 

Jery truly yours, 

'Sharon*]. Williams 
1918 E. Glendale Avenue 
Appleton. WI 54911 
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(c) Ow JUDICIAL RETIREMENT 

ADMINISTRATIVE OFFICE OF THE 
UNITED STATES COURTS 

WASHINGTON,  D.C.  20S44 

MLLIAM E. FOLEV _. ._      ,„_ WILUAM JAMES WEU.M 
OIIKCTM February   22,    1978 I^SISL»TIV< UAISON 

ornGCN 
JOftEFH F. SPANtOL, JR. 

DCmiTV 0<niCTO<l 

Honorable George E. Danlelson 
2447 Raybum House Office Building 
Washington. D.C.   2051S 

Dear Congressman Danlelson: 

The Director of the Adnlnlstratlve Office, Mr. Foley, has 
asked ne to respond to your February 4, 1978, letter concerning H.R. 
3327.    Please excuse this delay In our reply.   As Hr. Fole^'s secretary 
noted In her letter to you of February 8, the Director Mas out of the   . 
city when your letter arrived. 

As you know, the Judicial Conference of the United States 
ordinarily only adopts formal views on proposed legislation during 
Its semi-annual meetings in March and September of each year, after 
reviewing reccomendatlons from the appropriate Judicial Conference 
Conmlttees.    In unusual situations, generally upon a special request 
from the Congress, formal views have been adopted by a mall vote of 
Conference members. 

In 1977 the Conference's September Proceedings were held 
on September IS and 16.    Chairman Rodlno's    letter requesting views on 
H.R. 3327, dated September 15, did not arrive In our office until after 
the Conference Proceedings had been completed.   After I had verified. 
In a telephone conversation with House subconnittee staff, the fact 
that special Conference consideration of the bill would not be necessary, 
because it then appeared that the House subcommittee would not be 
scheduling action on the bill until after the March 1978 Conference 
Proceedings, Hr. Foley informed Chairman Rodino, by letter of September 20, 
that H.R. 3327 had been referred to the appropriate Judicial Conference 
Coonittee for study.    The bill was, on that same date, forwarded to the 
Court Administration Comnittee's Subconnittee on Judicial   Improvements. 

On January 9, 1978, that subconnittee reviewed H.R. 3327, in 
conjunction with two other similar proposals concerning 28 U.S.C. 1371, 
which had also been referred, S. 1134, and Section 103 of Title I of 
H.R. 3971.    The subcommittee unanimously approved all three proposals 
and recomnended their approval to the Court Administration Coimittea. 
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On February 9. 1978, the Court Adnlnistratlon Comnlttee 
reviewed the subcomalttee's recoonendations and unanimously agreed 
to refer then to the full Judicial Conference for approval at the 
March 9-10, 1978 Proceedings.    I believe the Judicial Conference will 
formally approve H.R. 3327 during Its March Proceedings and recommend 
favorable Congressional action on the bill. 

If I My, I would like to bring to your attention the degree 
to wklch all three currently pending proposals are designed to achieve 
*ub»ieaitiaJUy similar objectives. 

Today, under subsection (a) of 28 U.S.C. 1371, an article III 
Justice or judge may "resign on salary" onty at age 70 with at least 10 
full years of service.    He Is then entitled to an annual  salary equal 
to the rate of annual salary he was earning on the date of his "resig- 
nation."   Today, under subsection (b) of 28 U.S.C. 1371, an article III 
Justice of judge may "retire" from regular active service (i.e., "take 
senior status"), tUhzA. at age 70 with 10 full years of service OK at 
•ge 65 with 15 full years of service.   He is then entitled to an annual 
salary equal to "the salary of the office" from which he has "retired." 
Therefore, unlike the Justice or judge who has "resigned on salary" 
under subsection (a), the Justice or Judge who "retires" (takes senior 
status) under subsection (b) is entitled to all future increases in 
salary approved by Congress until he dies.    He is, of course, also 
required to render service when requested to do so. 

StatiiticiMy, there are only three differences between 
'senior status retirement" and "resignation on salary": 

1. "Senior status retirement" Is available at age 
65 with 15 full years of service oA at age 70, 
with 10 full years of service, while "resignation 
on salary" is only available at age 70, whether the 
years of service number 15, 18, 20, or 30 (as long 
as they number at least 10). 
2. "Senior status retirement" guarantees receipt of 
alt future Judicial salary Increases until death; 
"resignation on salary" effectively "freezes" annual 
salary at the rate in effect on the date of "resig- 
nation." 
3. "Senior status retirement" Imposes no diminution 
In authority of office; "resignation on salary" 
waives authority of office. 
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H.R. 3327 would merely "conform" the age and service criteria 
for both "resignation on salary" and "senior status retirement." There 
Mould appear to be no reason to permit a Justice or Judge at age 65 with 
15 years of service to elect "senior status" while precluding that same 
Justice or Judge from electing 'resignation on salary." Accordingly 
the Court Administration Comnlttee has reccmnended Conference approval 
of H.R. 3327. 

S. 1134 would accomplish the same objective and also authorize 
a concept referred to as "graduated retirement" or "the rule of 80." 
Essentially, any Justice or Judge who has attained at least age 62. and 
whose age plus years of service equal the number 80, could elect tUktA. 
"resignation on salary" or "senior status retirement." 

Section 103 of Title I of H.R. 3971 would not cuitietm the 
age and service criteria for "resignation on salary" and "senior status 
retirement." It would, however, authorize the "rule of 80" criteria for 
"senior status retirement" onty,  conmenclng at age 60 with 20 years of 
service. Instead of at 62 with 18 years of service (as provided in 
S. 1134). 

In reviewing all three proposals, the Court Administration 
Committee's members were In complete agreement that the total rewriting 
of 28 U.S.C. 1371, as proposed by S. 1134 would be a very favorable 
development, and also agreed that conmencement of "the rule of 80" at 
age 60. rather than at age 62, would be a valuable amendment to S. 1134. 
In only very rare cases would a Justice or Judge satisfy the "rule of 
80" at such an early age, yet those rare cases might well be the ones 
in which the "rule" would be most beneficial to both the Justice or 
judge and the Federal court system. Rather than formally reconmend 
that the Judicial Conference advocate that approach, or any one bill 
over any other, the Comnlttee merely recomiended the expression of 
approval of each legislative proposal. Ultimately the degree to which 
28 U.S.C. 1371 is reformed is a policy question for Congressional 
resolution, and, although one approach may be more desirable than 
another, any of the currently pending suggested reforms would be an 
improvement. 

As soon as the Judicial Conference has taken formal action in 
early March, I will notify you. Chairman Rodlno, and Mr. Kastenmeier of 
that action by letter. If my office may be of further assistance to 
you, please have a member of your staff telephone me at 633-6040. 

Sincerely, 

William James Weller 
Legislative Liaison Officer 

Honorable Peter W. Rodlno, Chairman 
Committee on the Judiciary 

Honorable Robert W. Kastenmeier, Chairman y^ 
Subconmittee on Courts, Civil Liberties, 

•nd the Administration of Justice 
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AUItTANT ATTOHNKV  •CNCHAL 

Brpartmrnt of iusttrr 
Mkuhiiujtan. D.u;.  20330 

WR -' - 1373 

Honorable Peter Rodino 
Chairman, Committee on 

the Judiciary 
House of Representatives 
Washington, D.C. 20515 

Dear Chairman Rodino: 

This is in response to your request for comment 
from the Department on H.R. 3327, a bill to amend title 
28 of the United States Code to permit the resignation 
with the right to continue receiving pay to certain 
Federal judges at age sixty-five who have completed 
fifteen years judicial service. 

After careful consideration of the retirement 
and resignation statutes as they relate to Federal 
judges, we conclude that the Department has no objection 
to the enactment of H.R. 3327. 

The Office of Management and Budget has advised 
that there is no objection to the submission of this 
report from the standpoint of the Administration's 
program. 

Sincerely, 

iPatricia M.   Wald 
Assistant Attorney General 
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(d) OK TRANSFER POWERS OF FEDERAI. COUBTS 

(1) /  « 

April 4,  1977 

The Honorable Harold Leventhal 
Circuit Judge 
United States Court o£ Appeals 
Washington, D. C. 

Dear Judge Leventhal: 

Your concurring opinion in Investinent Company Institute 
V. Board of Governors of the Federal Reserve System 
(No. 75-1822, D.C. Cir., January 14, 1977) was brought 
to the attention of my Subcommittee by Mr. Robert A. 
Anthony, Chairmem of the Administrative Conference of 
the United States. 

In Investment Company Institute you express your hope that 
the problem posed by litigant filings in the wrong court"... 
will be dealt with in the reasonable futiure by the enact- 
ment of a general statute permitting transfer between 
district courts and courts of appeals in ths  Interest 
of justice...." You then suggest 18 U.S.C. B1506 as a 
possible solution to this problem.  In addition to this 
suggestion, the Administrative Conference has recommended 
legislation to allow transfers of cases between courts 
of appeals.  I eun Interested in both of these recommendations, 
but have several questions concerning each of them. First, 
how significant a problem has misfiling and doxible filing 
been for the federal courts? Second, is the problem 
confined to situations involving review of administrative 
agency actions? Third, does the laclc of a general transfer 
statute create an unfair risk to litigants (especially 
individuals) who file on the federal courts? Fourth, 
is the Court of Claims statutory scheme the "model" that 
you would propose if you were a member of Congress? Fifth, 
has the Judicial Conference considered this problem? 
Finally, are there any other aspects of treuisfer that you 
would like to bring to our attention? 

Thank you for your time and cooperation in this matter. 
If my staff can be of any assistance to you, please feel 
free to contact Michael Remington (225-3926). 

Sincerely yours. 

Robert H. Kastenmeier 
Chairman, Subcommittee on Courts, 
Civil Liberties, and the 
Administration of Justice 

RWK:mrr 
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NoUee: This opinion is subject to formal revision before publication 
in the Federal Reporter or U.S. App. D.C. Reports. Users are requested 
to notify the Clerk of any formal errors in order that corrections may be 
made before the bound volumes go to press. 

MnlUh BtnUB (Hsmrt vt AppFctls 
FOE THE DISTRICT OF COLUMBIA CIRCUIT 

No. 75-1822 

INVESTMENT COMPANY INSTITUTE, APPELLANT 

•    •. . • • 

BOARD OP GOVERNORS OF THE 
FEDERAL RESERVE SYSTEM, ET AL 

Appeal from the United States District Court 
for the District of Columbia 

(D.C. Civil Action 74-697) 

Argued September 24, 1976 

Decided January 14, 1977 

G. Dvxme Vieth, with whom James W. Jones and 
Leonard B. Simon were on the brief, for appellant. 

Anthony J. Steinmeyer, Attorney, Department of Jus- 
tice, with whom Rex E. Lee, Assistant Attorney General, 
Earl J. Silbert, United States Attorney and Ronald R. 
Glancz, Attorney, Department of Justice were on the 
brief, for appellees. 
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LEVENTHAL, Circuit Jvdge, concurring: I entirely con- 
cur in Judge McGowan's excellent opinion for the court. 

I take advantage of the freedom of a concurring opin- 
ion to express the hope that the core problem will be 
dealt with in the reasonable future by the enactment of 
a general statute permitting transfer between district 
courts and courts of appeals in the interest of justice, 
including specifically but not exclusively those instances 
when complaints are filed in what later proves to be the 
"wrong" court. 

The Administrative Conference of the United States, 
by resolution adopted December 10, 1976, also entitled 
Judicial Review Under the Clean Air Act and Federal 
Water Pollution Control Act, approved a transfer recom- 
mendation, as follows: 

To prevent unfairness from a litigant's choice of the 
wrong court, Congress should provide for transfer 
between district courts and courts of appeals of peti- 
tions and complaints filed under the Acts. The Court 
of Claims transfer provision provides a good model.' 

Reprinted at 41 Fed. Reg. 56767 (Dec. 80, 1976). 

The ambiguities that now abound, and have sometimes 
led to what has been described as "jurisdictional bad- 
minton,"' are not edifying.  Realistically, some ambigui- 

*The Conference approved the recommendation made in 
a report by Professor David Currie of Universitj"- of Chicagro 
Law School.   The "model" referred to is 28 U.S.C. § 1506: 

If a case within the exclusive jurisdiction of the district 
' courts is filed in the Court of Claims, the Court of Claims 

shall, if it be in the interest of justice, transfer such 
case to any district court in which it could have been 
brought at the time such case was filed, where the case 
shall proceed as if it had been filed in the district court 
on the date it was filed in tJie Court of Claims. 

• Natural Resources Defense Council, Inc. v. EPA, 512 F.2d 
1351, 1361 (D.C. Cir. 1975)   (dissenting in part). 
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ties are likely to persist. The only lawyer-like remedy 
today, as Judge McGowan points out, is double filing. 
That is hardly a model. Today's opinion crafts a solu- 
tion that avoids hardship in the case at hand. A more 
direct and sweeping approach is eminently desirable and 
eminently timely. 
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m 
UNITED STATES COURT OF APPEAU5 

DISTRICT   OF   COUIMBtA   CIRCUIT 
WASHINGTON.   D.   C   ZOOOI 

HAintB  LBVKKTHAL 
UHmo ar&n* cmcuiT .niDBs 

October 31, 1977 

Hon. Robert W. Kasteiuneier 
Chairman, SubcoRimlttee on Courts 
Committee on the Judiciary 
House of Representatives 
Washington, D.C.  20515 

Dear Congressman Kastenineier: 

This is first to express appreciation for your interest 
in the possibility of a pi;oposed statutory transfer provision 
such as that suggested in iny concurring opinion in Investment 
Compemy Institute, 551 F.2d 1270, 1283 (1977). 

As my opinion indicates, I strongly favor a statutory 
provision that permits transfer of cases from one federal 
court to another in the interest of justice, even though it is 
determined that the case was not properly filed in the first 
court. 

Let me proceed by responding to the specific questions. 
in your letter of April 8. 

1.  How significant a problem has misfiling and double 
filing been for the federal courts? 

I have no information as to numbers of cases.  I can say 
that the question of jurisdiction arises often enough to be 
troublesome, and that the question is often most difficult of 
determinat ion. 

Our premise is, of course, that Congress does Wcint to 
provide for judicial review of federal administrative action, 
to determine whether it is arbitrary or capricious or otherwise 
in derogation of statutory provision, «ind to provide appropriate 
relief if a person or group has experienced or is threatened 
by injury.  Naturally, appropriate relief requires at the 
outset a proceeding in an appropriate Federal court for the 
rectifying miuidate. 
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In actual practice, the "which court" question is one 
that does "vex practitioners," as a prominent attorney has 
recently stated. 1/ 

Judge McGowan's opinion for the court in Investment 
Company Institute reviews how court rulings have come to be 
modified and overruled on further consideration, as the courts 
have endeavored to reconcile the review provisions in pertin- 
ent statutes with the objective of furthering the ultimate 
Congressional intention of providing expeditious and meaningful 
judicial review.  The complexity of the problem is brought out 
in the recently emerging scholarly literature on the subject.  2/ 

A problem of Injustice arises if the statute is construed 
to require an appeal to the court of appeals within a short 
period after the administrative action and the complaint has been 
filed in district court.  Even a timely proceeding will be useless 
if it is filed in a court without jurisdiction.  Sometimes 
that can be retrieved, as in Investment Company Institute, 
which ruled that the district court did not have jurisdiction, 
but fashioned a procedure to give the industry an opportunity 
to obtain review in the court of appeals.  Examples of the converse 
rulings in which the court held that the case was improperly 
brought to the circuit court, includes Judge McGowan's opin- 
ion in International Navigators Council v. Shaffer, 444 F.2d 
904 (D.C.Cir. 1971) (holding that the case belonged in the 
district court, where a double-filing had been made) and Utah 
Power <i Light v. EPA, 553 F.2d 215 (1977) (drawing a distinction 
between challenges to validity of regulations and challenge 
to interpretation of regulation). 

A "which court" question presently pending before our 
court concerns the proper court for judicial review of certain 
determinations under Federal Coal Mine Health and Safety Act of 
1969. 3/ 

1/ Willicim H. Allen, of Covington £ Burling, Washington, D.C., in 
a Book Review, of Linde and Bunn, Legislative and Administrative 
Processes, and of Mashaw and Merrill, Introduction to the Ameri- 
can Public Law System, printed in Duke Law Journal, vol. 1977, 
p. 631, at 638 (note 33). 

2/ Currie and Goodman, Judicial Review of Federal Administrative 
Action: Quest for the Optimum Forum, 75 Columbia Law Review 1 
(1975); Verkuil, Judicial Review of Informal Rulemaklng, 60 Va. 
L.Rev. 185, 200 (1974). 

3/ Assn. of Bituminous Contractors Inc. v. Kleppe, #75-1931, D.C. 
Cir.  The Fourth Circuit has ruled that while literal reading of 
S 816(a) of the Act indicates that review of enforcement actions 
lies in the court of appeals, it was apparent "from the context" ' 
of S 816(a) that it was not meant to preclude pre-enforcement 
review in the district court of the Secretary's interpretation. 
Bituminous Coal Operators' Ass'n v. Secretary of the Interior, 
547 F.2d 240, 243 (4th Cir. 1977). 

35-551 O - 79 - 25 
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In other instances, the Issue has been, district court or 
Customs Court. 4/ 

These citations are only illustrative, and reflect instances 
that happened to come to hand during the past few days as I 
began to formulate my thoughts.  If a research project were 
begun, it would unquestionably yield a number of close judgments 
on jurisdictional issues. 

Over and above the instances of injustice in the past, 
are the occasions of unnecessary expenditure of much lawyer 
and judicial effort to avoid Injustice. 

While the situation is not precisely in point, I have 
fresh in my mind an instance of how a transfer provision eased 
the parties and judges out of a near-impasse recently, when 
multiple petitions to review an order of the Federal Power 
Commission (increasing the national price of natural gas) were 
filed simultaneously in the Fifth Circuit cuid the District of 
Columbia Circuit.  The transfer provision of 28 U.S.C. S 2112(a) 
was implemented by direct telephone conversation between the 
pertinent panels of the two courts, and a procedure was evolved 
for handling the cases without dwelling on the resolution of the 
intractable question of where the first petition was filed. 
See American Public Gas Association v. FPC, 555 F.2d 852 (Deo. 30, 
1976). 

2. Is the problem confined to situations Involving 
review of administrative agency actions? 

Our court's jurisdiction and workload are such that the only 
situations that I recall are those involving review of agency 
actions — although I think the term "administrative agency" 
should be defined broadly, as 'agency* is defined in the 
Administrative Procedure Act. 

3. Does the lack of a general transfer statute create 
an unfair risk to litigants (especially individuals) who file 
on the federal courts? 

I think so, on the analysis set forth for item II. 

4/ Consumers Union v. Committee for the Implementation of Textile 
Agreements, D.C. Cir. April 20, 1977 (dismissing action brought 
in district court as one that should have been brought in Customs 
Court); sen Corporation v. International Trade Commission, (D.C. 
Cir. Jan. 2, 1976) (remanding to district court to hold case on 
docket until Customs Court had opportunity to determine whether 
it had jurisdiction or could grant full relief). 
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4. Is the Court of Claims statutory scheme the "model" 
to be recommended to a member of Congress to propose? 

In my view, 28 U.S.C. S 5106, is a useful model.  There are 
other provisions in the Judicial Code for transfer between 
courts — e.g., 28 U.S.C. S 1404(a) (transfer between district 
courts, for more convenient forum); 28 U.S.C. S 2112(a) (last 
sentence; transfer from one circuit court of appeals to another 
for the convenience of the parties in the interest of justice). 
However, section 5106 is the one section that addresses 
itself to the situation where the transferring court (Court of ' 
Claims) is without jurisdiction (for the case is one within the 
"exclusive" jurisdiction of the district courts).  In effect 
the Court of Claims has been authorized by Congress to receive 
the case for the federal court system as a whole, so to speak, 
for the purpose, not of decision, but of transfer.  And the 
provision giving authority to transfer "if it be in the interest 
of justice" is to guard against any vexatious or abusive mlsfiling. 

5. Has the Judicial Conference considered the problem? 

A good question, indeed, and one that I shall answer by 
saying — I do not )tnow of any such consideration but I am 
herewith bringing our correspondence to the attention of the 
appropriate committee of the Judicial Conference, by sending 
a copy to Judge Gignoux, Chairman of the Subcommittee on 
Federal Jurisdiction of the Committee on Court Administration. 

I am convinced, as indicated in ray Investment Company 
Institute opinion, that the many statutory provisions, and many   , 
ways in which they are inserted or amended, will inevitably yield 
cases where the "which court" question is doubtful.  Sometimes 
the "which court" question involves a choice between district court 
and circuit court.  In other cases. Professor Currie envisages, 
that the question may be, which circuit court.  In other cases, it., 
has been, district court or Customs Court.  My ultimate conclusion- 
is that Congress should permit transfer between any two Federal 
courts. 

Again, thank you for your interest in this matter.  I 
am available for further consultation with you or your staff 
at your convenience. 

Sincerely yours. 

. :a.<^cj u.A-e^xJi 
' Harold Leventhal 
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THE   UNIVERSITY   OF   CHICAGO 

THE   LAW   SCHOOL 

nil    lAST    «OTH   STltEfT 
CHICAGO   •   ILLINOIS   iOtSJ 

Juno 6, 1977 

Hon. Robert Kastenmeler 
Subcommittee on Courts, Civil Liberties 

and the Administration of Justice 
House of Representatives 
Washington, D.C.   20515 

Dear Kr. Chairman: 

This Is In response to your request for additional 
Information concerning the Administrative Conference recom- 
mendations regarding transfer provisions for the courts of 
appeals. 

1)  In my view mlsflllng and double filing have become 
significant problems at the court-of-appeals level because 
of the uncertainty of the statutes specifying In which 
court review of administrative action is to be sought. 

First, both the Clean Air Act and the Water Pollution 
Control Act provide for review of certain actions directly 
in the courts of appeals.  Whether a particular action falls 
within these provisions is not always clear.  For example, 
courts of appeals divided over whether effluent guidelines 
promulgated under Sec. 304 of the FffPCA for the purpose of 
defining effluent limitations under Sec. 301 were "effluent 
limitations" for purposes of court-of-appeals review.  Con- 
pare CPC Int3rnatlonal, Inc. v. Train, 515 F. 2d 1032 (8th 
Clr. 1975), with, e.g., B.I. duPont de Nemours & Co. v. Train, 
528 F. 2d 1126 (4th Clr. 1975).  While the Supreme Court has 
now resolved this particular conflict, other ambiguities keep 
cropping up.  See, for example, United States v. Adamo Wrecking 
Co., 9 E.R.C. 1443 (6th Clr. 1976) (whether regulation limiting 
demolition practices is an "emission standard"); Lubrlzol 
Corp. v. Train, 545 F. 2d 310 (6th Cir. 1976) (whether fuel 
registration requirements are "controls or prohibitions"); 
American Iron it Steel Inst. v. Train, 9 E.R.C. 1321 (3d Clr. 
1976) (whether regulations specifying whether effluents are 
to be measured on net or gross basis are "effluent limitations"). 
Hy examples are drawn from the single field of pollution.  With 
the proliferation of statutory provisions for direct court-of-appeals 
review, the potential for mlsflllng is multiplied. 

Second, there is a growing tendency in the courts of 
appeals to interpret statutes providing for court-of-appeals review 



381 

of "orders" to Include regulations, but only when no trial 
of the facts is necessary.  See, e.g., Deutsche Lufthansa 
A.G. V. CAB, 479 F. 2d 912 (D.C. ClrT 1973).  This case-by- 
case approach to the question of whether review lies in the 
district or appellate court further contributes to the danger 
of misfiling. 

Third, the problem is compounded by the presence in 
both pollution statutes of provisions authorizing district 
courts to order the Administrator to perform non-discretionary 
duties.  Several cases have already presented difficult ques- 
tions of drawing the line between court-of-appeals review of 
erroneous action and district-court review of the failure to 
act.  See, e.g., Oljato Chapter of the Navajo Tribe v. Train, 
515 F. 2d 6?7^D.C. Cir. 1975) (refusal of the Administrator 
to revise new-source performance standards); Natural Resources 
Defense Council v. EPA, 512 F. 2d 1351 (D.C. Cir. 1975) 
(omission of health-related lead limit from final fuel-control 
regulation); Sierra Club v. Ruckelshaus, 344 F. Supp. 253 
(D.D.C. 1972) (failure of Administrator to require non- 
degradation provisions in implementation plans).  Judge Wright 
has pungently described the uncertainty over which Is the 
proper forum: 

Hie courts have been of . . . little help 
to litigants attempting tp discern the 
parameters of Sections 304 and 307.  Hhile 
the courts play jurisdictional badminton 
with those provisions, batting one case back 
to the District Court under Section 304 while 
taking another identical one under Section 307, 
litigants should not be denied substantial rights 
because of uncertainty created by courts and 
Congress. 'Natural Resources Defense Council v. 
EPA, supra. 

Fourth, even when it is clear that the action in ques- 
tion is reviewable in a court of appeals, it is often unclear 
in which one.  The Clean Air Act, for example, provides for 
review of implementation-plan approvals in "the appropriate 
circuit."  The legislative history defining "appropriate" as 
the circuit containing the State whose plan is in issue has 
been ignored, the courts having an unpredictable, vague 
tendency to require review of questions of "national importance" 
in the District of Columbia Circuit.  See, e.g., Natural 
Resources Defense Council v. EPA, 475 F. 2d 969 (D.C. Cir.  J 
1973).  Moreover, under the water-pollution statute venue 
lifes in the circuit in which the petitioner "resides or trans- ' 
acts such business"; the law is unclear as to the meaning of 
corporate residence in this context, and there is no antecedent 
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In the statute for 'such." See Peabody Coal Co. v. Train, 
522 F. 2d 1152 (8th Cir. 1975). 

In short, I see a conslderzible potential for filing 
in the wrong court.  While I have elsewhere suggested specific 
statutory changes to eliminate some of this potential, I think 
the pattern of recent Congressional action respecting judicial- 
review provisions is such that we can expect more rather than 
less uncertainty in the future. 

2) At the court-of appeals level, the problems of mls- 
fillng Is largely confined to review of administrative actions. 
Venue for review of district-court decisions is no problem. 
There remain a few cases in which it may be unclear whether 
jurisdiction to review a district-court judgment is in the 
Supreme Court or in a court of appeals, but this problem has 
been much alleviated by the virtual repeal of the three-judge 
district-court requirements over the past few years. 

3) The  uncertainty respecting which court has review 
authority creates an unnecessary risk that a litigant may 
find himself without remedy because of a technicality of pro- 
cedure.  Some statutes, such as those regulating pollution, 
impose strict time limitations on seeking judicial review, 
nie Clean Air Act, for example, allows only thirty days when 
the action is reviewable in a court of appeals.  The liti- 
gant's only defense, absent an adequate transfer statute, is 
the wasteful and costly one of filing in two or more courts 
at the same time,  nils has become fairly common practice, 
as illustrated by several of the cases cited above.  It places 
burdens on the courts as well as on the parties. 

4) 28 U.S.C. Sec.1506, which provides for transfer 
between the Court of Claims and the district court, provides 
an apt model for dealing with the problem of uncertainty 
whether Jurisdiction lies in the district court or in the 
court of appeals.  Of course the statute should provide 
for transfer in both directions: from district court to court 
of appeals and vice-versa.  The last clause of Sec.1506 Is 
Important; without it the litigant might find himself time- 
barred despite transfer. 

5) The problem of inter-circuit transfer is Inadequately 
covered by Sec.2112 of title 28.  To begin with, it applies 
only when judicial review of the same order Is sought in two 
or more courts of appeals.  Thus it is no help when the sole 
review petition is filed in the wrong circuit.  To deal with 
this problem something like Sec.1406 or Sec.1506 is again 
needed: where a petition is filed in the wrong court of appeals, 
it may be transferred to one In which the petition could 
properly have been filed. 
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A second area of concern with Sec.2112 is that it nay 
not be flexible enough to deal with the problem of consoli- 
dating related review proceedings filed in different cir- 
cuits.  Since Sec.2112 is limited to attacks upon "orders," 
there is some question whether it applies to regulations at 
all.  Moreover, there may be a need for consolidation even 
when the actions under attack are not encompassed in a single 
order, as when the EPA separately rejects a number of state 
air-quality implementation plans on identical grounds.  The 
present statute also fails to make clear whether venue must 
be proper either in the transferor or transferee forum.  To 
avoid the necessity of double transfer or the hardship of 
dismissal, proper venue in the tramsferor court should not 
be required.  To permit consolidation of related proceedings 
involving analytically separate orders (as in implementa- 
tion plans), proper venue in the transferee forum should not 
be either.  The Administrative Conference recommendation is 
a good start for this branch of the problem: In addition to 
an analog of 1406, the statute should authorize any court of 
appeals to transfer any administrative-review case to any 
other court of appeals to avoid undue duplication, or in the 
interest of justice. 

Sincerely, 

David p. Currie 

DPC/mns 
Jeffrey Lubbers, Esq. 
Administrative Conference of the D.S.A. 
2120 "L" Street, N.W. 
Washington, D.C. 20037 
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April 13, 1978 

Honorable Harold Leventhal 
Circuit Judge 
United States Court of Appeals 
Washington, D.C. 20001 

Dear Judge I,eve thai: 

I have enclosed a copy of H.R. 11276, the bill I 
introduced to provide the courts of appeals and district 
courts of the United States with power to transfer cases 
improperly filed in those courts to the appropriate court 
of appeals or district court in order to cure a defect 
of jurisdiction or venue. 

If you have the time, I invite you to review the proposal 
and to convey pertinent conm»nts, including suggested 
amendatory changes to me. 

I tun also sending you under separate cover a copy of the 
printed record of itiy Bubcommittee's hearings on the State 
of the Judiciary and Access to Justice. 

With wartn regards, I am 

Sincerely, 

Robert W. Kastenmeier 
Chairman, Subconznittee on Courts, 

Civil Liberties and the 
Adislnistration of Justice 

RWK:mra 
Enc. 
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95TH CONGRESS 
2D SZSSIOX H.R. 11276 

IN THE HOUSE OF REPRESENTATIVES 

MARCH 3,1978 

Mr. KASTEionsnot intitxluccd the following bill; which was roferrecl to the Com- 
mittee on the Judiciary 

A BILL 
To amend title 28, United States Code, to provide that the 

courts of appeals and district courts of the United States 

may transfer coses improperl}' filed in those courts to the 

appropriate court of appeals or district court in order to cure 

a defect of juiisdiction or venue. 

1 Be it enacted by the Senate and House of Representa- 

2 lives of the United States of America in Congress assembled, 

3 That chapter 83 of title 28, United States Code, is amended 

4 by adding at the end thereof the following new section: 

5 "§ 1295. Transfer to cure defect of jurisdiction 

6 "If a case within the exclusive jurisdiction of the dis- 

7 trict courts is filed in a court of appeals, that court of ap- 

8 peals sliall, if it )JO in the interest of justice, tnuisfer such 

I 
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2 

1 case to any district court in wliich it could have been 

2 brought at the time such case was filed, where the case 

3 shall proceed as if it had been filed in the district court on 

4 the date upon \vhich it was actually filed in the court of 

5 appeals.". 

6 SEC. 2. The chapter analysis of chapter 83 of title 28, 

7 United States Code, is amended by adding at the end thereof 

8 the following new item: 

"1295. Transfer to cure defect of jurisdiction." 

9 SEC. 3. Section 1406 of title 28, United States Code, is 

10 amended   by   adding   after   subsection    (b)    thereof   the 

11 following: 

12 " (c)  If a case within the exclusive jurisdiction of Ae 

13 courts of appeals is filed in a district court, diat district 

1* court shall, if it be in the interest of justice, transfer such 

15 case to any court of appeals in which it could have been 

16 brought at the time such case was filed, where the case shall 

1^ proceed as if it had been filed in the court of appeals on 

18 the date upon which it was actually filed in the district 

19 court.". •                ••                             • 

20 SEC. 4. Subsections  (c) and  (d)   of section 1406 of 

21 title 28, United States Code, are redesignated as subsections 

22 (d)  and  (e), respectively. 
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UNITED STATES COURT OF APPEALS 
DWnUCT    or   COLUMBIA   ClItCUIT 
WASHINGTON.   D.   C.   20001 

HMIOtO   LmNTHAL 

April 26, 1978 

Hon. Robert W. Kastennieler 
Chairman, Subcommittee on Courts 
Committee on the Judiciary 
House of Representatives 
Nashington, D.C. 20S15 

De2ir Congresaman Kastenmeier: 

Thank you for your letter of April 13, concerning H.R. 
11276, 95th Cong., 2d Sess. 

H.R. 11276 is excellent -- so far as it goes.  However, 
it is limited to transfers between district courts and 
courts of appeals. 

In ny view, as expressed in my letter to you of October 
31, 1977, 'Congress should permit transfer between any two 
Federal courts.' That conclusion, along with the underlying 
correspondence, was transmitted to the United States Judicial 
Conference by its Committee on Court Administration.  At its 
last meeting, the Judicial Conference broadly approved the 
transfer of cases "from one federal court to another.'  (I 
am so advised by Mr. Joseph Spaniol, the deputy director of 
the Federal Administrative Office, who has included this 
language in his draft of the report of the Judicial Confer- 
ence meeting.) 

Although most of the 'which court" problems that have 
arisen relate to controversies involving the district court 
and the courts of appeals, there have also been cases 
Involving the customs court, as indicated in my letter to 
you of October 31, 1977.  Further, Judge Tamm advises me 
that there have been instances of cases filed in circuit 
courts of appeals that are within the exclusive jurisdiction 
of the Temporary Emergency Court of Appeals (TECA).  (Not- 
withstanding its name, TECA was not established as either a 
district court or a court of appeals.  Sec. 211(b)(1) of 
Pub. L. 91-379, merely provides:  'There is hereby 
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created a court of the United States to be known as the 
Temporary Emergency Court of Appeals, *•*."  The Chief 
Justice Is authorized to make designations to TECA from 
judges of the district courts and circuit courts of appeals. 
See 12 U.S.C. S 1904, note.) 

Congress may provide In the future for other courts of 
specialized jurisdiction.  These may be created as, say, 
district courts (as in the case of the special court established 
under the railroad legislation, 45 U.S.C. S  719). However, 
as in the case of TECA, they may not be anchored within an 
existing court, and it would be prudent to provide for that 
possibility.  Such situations may present problems of 
justice, particularly if novel, and not generally known 
legislation, should provide strict deadlines for seeking 
judicial review. 

There remains a problem of draftsmanship, and more 
particularly of code placement, since Part IV of Title 28 of 
the United States Code (IV - JURISDICTION AND VENUE) is now 
organized with separate chapters for the separate courts. I 
suggest adding a new chapter, entitled General Provisions 
(following the model of ch. 57, S 951).  I have drafted for 
your consideration a provision that will effectuate the 
foregoing.  While about it, I decided to try my hand at 
simplification, and at clarifying that the transfer procedure 
may be used "to cure a defect of jurisdiction and venue" 
(as set forth in the title of R.R. 11276). 

chapter 97.  General Provisions 

S 1591.  Transfer to cure defect of jurisdiction or 
venue 

If a case is filed in a court of the United States, «nd 
that court concludes that there is a defect in jurisdiction 
or venue, the court shall, if it be within the interest of 
justice, transfer such case to any court of the United 
States in which it could have been brought at the time such 
case was.filed, and the case shall proceed as if it had been- 
filed in the transferee court on the date upon which it Mas 
actually filed in the transferor court. 
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To  save time, I am sending a copy of this letter to a 
nunber of the persons within the Federal judicial system 
with whom I have discussed the matter, and also to pro- 
fessors who have evidenced a particular interest in the 
issue. 

I am available at your convenience to discuss this 
matter further with you or any member of your staff. 

Sincerely yours. 

^^jffeu.^ '^.^'^^y^ 
Barold Leventhal 

Judge Edward A. Tamm 
Judge Edward T. Glgnoux 
Hon. Leo Levin, Director, Federal Judicial Center 
Hon. Joseph Spaniol, Deputy Director, Admin. Office 
Professor David Currie, U. of Chicago 
Professor Frank Goodman, U. of Pa. 
Professor Charles Alan Wright, U. of Texas 
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THE   UNIVERSITY   OF  CHICAGO 

THE   LAW   SCHOOL 

• 111    BA ST   60TB   STIBBT 
CHICAGO   •   ILLINOIS   M«JV 

May 4, 1978 

Hon. Robert W. Kastenmeier 
Chairman, Subcommittee on Courts 
Committee on the Judiciary 
Bouse of Representatives 
Washington, D.C. 20515 

Dear Congressman Kastenmeier: 

I an, writing in support of Judge Leventhal's 
proposed revision of H.R. 11276, 95th Cong., 2d Sess., 
which would broaden the transfer provision to embrace 
courts other than district courts and courts of appeals. 

I share Judge Leventhal's view that filing a case 
in the wrong court should not lead to the harsh result 
of dismissal.  I share his conviction that the problem 
is not limited to district courts and courts of appeals. 
Finally, I believe the language he has drafted is 
admirably suited to the purpose. 

Sincerely, 

David P. Currie 
Harry N. Wyatt Professor of Law 

DPC/mns 
cc:  Judge Harold Leventhal 
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