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HAZARDOUS MATERIALS TRANSPORTATION ACT 
AUTHORIZATION 

0^ 

MONDAY, APBIL  10,  1078 

HOUSE OF REPRESENTATIVES, 
SUBCOMMITTEE OX TRANSPORTATION AND COMMERCE, 

COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
WashingtoTi^ D.C. 

The subcommittee met at 10 a.m., pursuant to notice, in room 2322, 
Rayburn House Office Building, Hon. Fred B. Rooney, chairman, 
presiding. 

. Mr. RooNEY. The committee will come to order, please. 
' This morning we are commencing hearings on the Hazardous Mate- 
rials Transportation Act. 

This subject has received considerable publicity in recent weeks 
due to a rash of railroad accidents. 

Although this act pertains to all modes of transportation, our juris- 
diction pertains solely to the transportation of these materials by rail. 

Last month, this subcommittee held extensive hearings with regard 
to rail safety, which by its very nature, included nuicli of tlie subject 
which we are discussing today. At the same time I hope that we will not 
be repetitive of the information that we elicited last month. 

The importance of transporting hazardous materials cannot be over- 
emphasized. Railroad accidents in themselves can be a tragedy, but a 
railroad accident combined with hazardous materials can be cata- 
strophic. Between 1976 and 1977 the number of hazardous material 
incidents rose by M percent. Any hazardous material incident is 
intolerable. 

It will be the continuing goal of this subcommittee to make every 
effort to assure that the number of hazardous material incidents de- 
creases to the optimum of zero. It is my understanding that there has 
been sufficient funding to adequately administer the program. I intend 
to insure that adequate funding continues to be available and to also 
determine what further actions are required to attain the goal of 
completely safe transportation of hazardous materials. 

Without objection, at this point, the text of H.R. 11871 H.R. 11872, 
and agency report theieon will be placed in the record. 

[The text of H.R. 11871, H.R. 11872 follows:] 

(1) 



OSTn CONGRESS    V «      V^        4   4  i^ PV 4 .w»   11^ ^ 11871 

IN THE HOUSE OF REPRESENTATIVES 

APRIL 4,1978 

Mr. RooNET introduced the following bill; which was referred jointly to the 
Committees on Interstate and Foreign Commerce and F^iblic Works and 
Transportation 

A BILL 
-I'o amend the Hazardous Materials Transportation Act to au- 

'  •   thorize appropriafions for fiscal year 1979. 

j •-' c Be it enacted hy the Senate and House of RepreserUa- 

2 tives of the United States of America in Congress assembled, 

'•3 That section 115 of the Hazardous Materials Transportation 

"4 Act  (49 U.S..C. 18li2)i: is amended by:   (1)   striking out 

^ 5 "and".after Septembejf 30, "1976,", (2) striking the comma 

6 after "1977", and (3) inserting after "1978" the following: 

7 ", and $3,727,000 for the fiscal year ending September 30, 

8 1979.". 



9MiiCONGRESS   *«      «<%       4  4  r%P^f> .s•   H.R. 11872 

IN THE HOUSE OF REPRESENTATIVES 

AFRIL 4,1978 
Mr. RooNET (by request) introduced the following bill; which was referred 

jointly to the Committees on Interstate and Foreign Commerce and Public 
Works and Transportation 

A BILL 
To  amend  the  Hazardous  Materials  Transportation  Act  to 

authorize appropriations for fiscal years 1979 and 1980. 

1 Be it enacted by the Senate and House of Representa- 

2 lives of the United Stales of America in Congress assembled, 

3 That section 115 of the Hazardous Materials Transportation 

4 Act  (49 U.S.C. 1812)   is amended by:   (1)   striking out 

5 "and"  after  September  30,   "1976,",   (2)   striking  the 

6 comma after "1977", and (3)  inserting after "1978" the 

7 following: ", and such sums as are necessary for the fiscal 

8 years  ending  September  30,   1979  and  September  30, 

9 1980.". 



Our first witness this morning will be the Honorable James B. King, 
Chairman of the National Transportation Safety Board. 

You may proceed, Mr. King. 

STATEMENT OF HON. JAMES B. KING, CHAIRMAN, NATIONAL 
TRANSPORTATION SAFETY BOARD, ACCOMPANIED BY LUDWIG 
BENNER, CHIEF, HAZARDOUS MATERIALS DIVISION, AND ELMER 
GARNER, CHIEF, RAILROAD DIVISION 

Mr. KING. I would like to thank you for the best single statement 
I have ever heard in a week. I welcome the opportunity to be before 
you today to discuss some of the results of the Safety Board's public 
hearing on derailments and the carriage of hazardous materials as 
they apply to the subject today, the Hazardous Materials Transporta- 
tion Act, Public Law 93-633, as amended. 

As you and members of the subcommittee may know, the Safety 
Board last Thursday concluded public hearings on derailments and 
the carriage of hazardous materials as related to the 112A/114A 
jumbo tank cars. This hearing provided the Safety Board an oppor- 
tunity to examine the Hazardous Materials Transportation Act as it 
is bemg administered by the Materials Transportation Bureau. 

The Safety Board has had several concerns about the manner in 
which the Materials Transportation Bureau is administering the Act, 
and the testimony during the hearing has reinforced these concerns. 

One major area in which the Safety Board has not been satisfied 
with the Materials Transportation Bureau's performance is inforaia- 
tion and lessons from hazardous materials incidents and accidents. 

Section 109(d) (2) of the act requires that the Secretary: 
Establish and maintain a central reporting system and data center so as 

to be able to provide the law enforcement and fireflghting personnel of com- 
munities and other interested i)ersons and goveniment officers, with technical 
and other information and advice for meeting emergencies connected with the 
transportation of hazardous materials; and Materials Transportation Bureau 
responsea 

The Materials Transportation Bureau incident reporting system 
focuses on container performance. 

The National Transportation Safety Board proposed that the Ma- 
terials Transportation Bureau redesign its system to develop lessons 
learned from the handling of IIM incidents. 

The Materials Transportation Bureau agreed such information 
would be valuable, but no change has yet been made, and this is IV^ 
years ago, Mr. Chairman. 

Needs of firefighters and other local public safety officials remain 
unmet. None of the many parties publishing emergency handling 
guidelines has adequate information to evaluate the quality of what 
they disseminate. Is this present system what Congress intended; or 
did you intend a stronger, more responsive role for the Materials 
Transportation Bureau ? 

Another area of concern is registration imder section lOfi(b) where 
the National Transportation Safety Board recommended registration 
of high-risk bulk flammable gas haulers. 

Materials Transportation Bureau rejected the recommendation, say- 
ing cargo tank registration was already adequate for dealing with 
the human side. 
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The National Transportation Safety Board requested reconsidera- 
tion of this particular judgment but the Materials Transportation 
Bureau held fast to its original position. 

Results to date: Congressional mandate to establish new compre- 
hensive registration program under section lOG is still unmet; Mate- 
rials Transportation Bureau still focusing only on controlling con- 
tainers, not operators. 

A final area of concern is the problem of control of releases and 
emergency response. 

During tlie hearing, several public witnesses testified to the need for 
a national one-call system. Such a system would assure quick and accu- 
rate technical information for firefighting and law enforcement per- 
sonnel in the event of an accident. 

Currently, there are four systems which disseminate technical in- 
formation. Tiie Materials Transportation Bureau distributes a hand- 
book which addresses only the first 30 minutes of a hazardous materials 
emergency and includes only 42 products. The Association of Ameri- 
can Kailroads, Bureau of Explosives issues several handbooks, the 
National Fire Prevention Association distributes a handbook and the 
Manufacturing Chemists Association has an online CHEMTREC, 
one-call system which meets some needs, but not all. Additionally, sev- 
eral public witnesses reconmiend that the Federal Government have a 
role m providing minimum requirements for a hazardous materials 
response center in every State, minimum training requirements for 
emergency personnel, and a central source to obtain exact information 
for specific hazardous material tank cars involved in an accident from 
the railroad system involved. The railroad information system would 
then tie into a national one-call emergency system linked to the State 
emergency agency. 

Another suggestion made by the public was the need for at least 
one Federal agency to have an emergency hazardous material team 
on call to assist in conflagrations beyond their expertise or control. 
The Board has recommended that the Department of Transportation 
establish active communications with all fire services to instruct them 
in specific procedures for the safe handling of railroad hazardous 
materials emergencies. 

As we listened to representatives of firefighters and State and local 
emergency response personnel, we were encouraged by their innova- 
tive and creative approaches. But the Materials Transportation Bu- 
reau did not appear as a participant in this work, much less as a 
leader. One firefighter's representative, who spoke for 2,100 fire de- 
partment training centers, testified that they used a Bureau of 
Explosives curriculum. One major State emergency response coordi- 
nator testified that he had never heard of the Materials Transporta- 
tion Bureau. 

One of the reasons we appear here today is to ask for your guidance. 
Is that what Congress intended when it passed the Hazardous Ma- 
terials Transportation Act? If it is, we will silence ourselves. But if 
not, we intend to continue pressing for change, under the guidance of 
this committee and other congressional bodies concerned with hazard- 
ous materials. 

Mr. Chairman, first, may I apologize for not having a written state- 
ment prepared for you m advance. There were serious problems 
mechanically. 

33-3J0 O - 78 - 1 
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I will have this to you, sir, within I14 hours. 
Mr. E.00NEY. I understand that you were very busy with your 

hearings. 
Mr. KING. My profound apologies. We are prepared to respond to 

any questions you might have. I thought for the record, we would 
enter the recommendations we have made to the Materials Trans- 
portation Bureau. Included in this are the ones they have accepted 
and the status of the others. 

Mr. RooNEY. Without objection, they will become part of the record. 
[The following material was i-eceived for the record:] 
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Mr. KING. Thank you Mr. Chairman. 
Mr. RooNEY. Mr. King, I believe last month your Board iasued a 

statement that all of those tank cars should be retrofitted by the end 
of this year. 

Mr. KING. Yes, Mr. Chairman. 
Mr. RooNEY. Was that a proposal adopted by the Board ? 
Mr. KING. The Board has now adopted it. "Wo. have circulated this 

internally and the members have all signed off on it. 
It is in unanimous agreement that mechanically, shelf couplers and 

headshields on the 112A and 114A jumbo tank cars can be done by 
Christmas of this year. 

Mr. RooNEY. I understand there are four companies in the United 
States that do this; is that correct ? 

Mr. KING. There are 100 private shops and the railroad shops. One 
of the things we try to do there—there have been discussions of how 
much time—when you talk about a piece of work that takes 10 hours, 
do you take 10 hours or get 10 people to do it in 1 hour? 

I'he reports we have had to date indicate the coupler took between 
6 to 8 working hours. The American Petroleum Institute stated 1 to 3 
hours for a coupler. Some places went as high as a full workday for 
a coupler. 

When we pulled the coupler in front of our building, it took 71/^ 
minutes. I went out to a freightyard, before we did that, where the 
conditions weren't optimal. 

There was a tiny forklift and three men. It took them 9 minutes to 
remove the coupler. In that case, we needed a cutting torch because it 
was damaged and heavily corroded. 

We saw, under extreme kinds of field conditions, that a coupler 
could be changed in less than 10 minutes. To retrofit a coupler to a 
shelf coupler would provide a large element of safety but would not 
complete the next part of the system as agreed upon by all the parties 
but what they needed was a headshield at that location. 

About 8.5 percent of the head punctures, which are the nio.st common 
puncture in this type of car, could then be protected. The cost of a 
shield was a large part of the disccussion. 

Mr. Chairman, it is like you discussing with me about purchasing an 
automobile. I can purchase a vehicle brand new today for probably 
$3,600 but with very little on it. 

Mr. RooNEY. There would be nothing on it. 
Mr. KING. I can go all the way up to the $75,000 bracket for trans- 

portation. It would be various types of things for comfort, and 
what-have-you. 

What we have had is the industry used the highest probable price in 
the field while the administration used what thev found in their field 
testing to be a shield that met standards, do what you would like it 
to do, and yet. would create a minimum of economic pressures. 

We feel such a shield meets the design standards of the Federal 
Railroad Administration. It took 93 minutes. The projections from 
the industry, were that this job took 1 to 3 days. 

WTiat we said is now if you use a multiplier, if you will, if you are 
writing an essay or speech, someone might say that will take you an 
hour. 

If I give you six additional people, it does not mean it would take 
you 10 minutes because only you could create that product. 
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In this situation, you could put welding teams on each end of his 
car with railroad people out there, and pull the couplers. 

You would completely retrofit the cars from a point of view of 10 
to 12 minutes maximum. If it were badly damaged, that could be done 
in the field. That doesn't require any kind of housing. 

It is arc welding. There are portable units. I am sure you have seen 
them operated throughout the country. The weight of a head shield 
is approximately 1,000 pounds, Mr. Chairman. 

It can be lifted. It doesn't have to have a special crane. 
It is a question of will and willingness. Up to now, the economic 

incentives haven't been there for the tank car ownere. 
We recommended to the Federal Railroad Administration for an 

economic incentive for safe tank car operations. We want to make 
safety profitable and foot dragging xmprofitable. 

If there is a rupture, no one in the United States, we find, has ever 
recovered any damages from a tank carowner. They recover from the 
railroad, but the railroads don't own the tank cars. 

Ninety-eight percent of the care are owned by corporations and in- 
dividuals who own them for investment and tax reasons. They are all 
on a lease agreement, sir. It is next to impossible to recover any 
damages. 

We are not concerned with liability. We are concerned with safety, 
as you are, but the economic issues do play a role in the strategies 
to resolve those issues. 

I think we asked the Federal Railroad Administration for their 
point of view on the strategy. For example, could they apply the 
cost for handling those cars imlividually to their owners? 

When you are buildmg a train, you go forward with the locomotive. 
You start with a few cars, and move forward. You can't hump these 
tank cars. 

With head shields and shelf couplers on, you can handle these cars 
a lot more expeditiously. That is money saved, Mr. Chairman. Is that 
money passect on or does the unsafe car cost tlie same to be handled ? 
That is the issue that I think the Federal Rairoad Administration is 
looking at. 

Altogether, we are talking about a 93-minute procedure. 
Mr. RooNEY. You talk about the incentive. Has the Board studied 

any kind of a tax incentive other than those now existing? 
Mr. Kixcj. Wiiat we did was find out in the process that there were 

enormous tax advantages to owning a tank car, if you fell into certain 
high income categories, because some of the benefits do encourage 
people to buy railroad rolling stock. 

Our Board doesn't have a role in the economic issues. It is strictly 
safety. As those issues surface, we realize there should be a strategy 
brought to the attention of the Federal Railroad Administration in 
the hope they might examine it. 

Mr. RooNEY. Last month, I believe you recommended that the tank 
car carriers pay the cost of the head shield and thermal painting. 
Itsn't that already the case ? 

Mr. ICiNO. That the owners pay for it i 
Mr. RooNEY. Right. 
Mr. KINO. Yes. Part of it has been the confusion in the public mind, 

I think, but not in this committee. 
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I think you have known better for some time. Here are the poor 
railroads virtually wanting to announce it cost $107 million to retrofit 
these big cars. 

They are saying, "Here is a bankrupt railroad who can't fix its right- 
of-way, where are they going to get the money for safety measures?" 

What we wanted to indicate was that people who own those cars 
and the people who are doing the retrofitting can afford it. The cost 
is $2,000. 

If you amortized the cost over 20 years, which is half the life of 
a car—it would cost $9 a month, which even for the most modern 
investor, is not overwhelming, not foi' the kind of safety we are 
talking about. 

We want to indicate where the responsibility lies for the action, and 
that the railroad itself can't require a car to be made safe. 

They are common carriens, and if DOT says this car is certified as 
being safe, as a common carrier, they have to take the car, then bear 
the responsibility and the bad publicity we have all seen. . 

I am not sure we are being fair to the railroads. 
Mr. RooNEY. Does Chemtrec sufficiently satisfy the requirements of 

central reporting system, in your opinion ? 
Mr. KING. NO, Mr. Chairman. 
Mr. RooNEY. What cost would l>e involved in setting it up if it 

doesn't satisfy the requirements ? 
Mr. KINO. I think what you are talking about—let me yield to 

Mr. Benner, who is the materials person. 
This is Ludwig Benner. 
Mr. BENNER. Mr. Chairman, it depends on what kind of system 

you want to set up. It is becoming increasingly apparent that the needs 
of the firefighters during these emergencies are different from those 
envisioned when CHEMTRFX was established. 

Basically, you need current information to help the firefighters 
diagnose the specific problem. CHEMTREC simply tran.smits written 
information that has to be interpreted by the fireftghtens. 

So, if we get to a system that is responsive to the firefighting diag- 
nostic needs, we are talking about regional or perhaps national squads 
of experts, or small groups of experts, that can help the firefighters 
diagnose their specific problems in a specific emergency. 

The cost of that has not been fully determined. 
Mr. RooNEY. AVliat is the production forecast for retrofitting? 
Mr. KING. We were asked, Mr. Chairman, about .shields and the 

availability of shields and couplers. 
We talked to one producer. He said that he can produce 1.000 a 

week. The railroad said that they can't begin until production is 
started. 

The manufacturer .said that he watched it take 9 years to get to 
this point. He didn't purchase materials, and make t^ie outlays and 
then learn that his product wouldn't be used. 

So, it is a chicken and egg situation. There should be an incentive. 
There is no commitment to get production started. 

The economic incentives weigh toward foot dragging. We are en- 
couraging noncompliance under the present structure. 

Mr. RooNEY. Are there any shops around here that we might take 
a look at ? What is the closest one ? 
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Mr. GARNKR. A tank-car shop in Philadelphia is doing some work 
for Du Pont in Delaware, applying full head shields. 

Mr. RooNEY. They are doing tliat now 'i 
Mr. GARNER. Yes, they are. 
Mr. KING. Welding shields on the jacket. 
Du Pont has been the most progressive company. Yon might do 

well seeing the Du Pont operation. They are doing something called 
rhytlmi. If you go up there, Mr. Chairman, we would be delighted 
to make suggestions about some of the things you might like to 
examine through your staff, sir. 

Mr. RooNEY. Mr. Biaggi. 
Mr. MADIGAN. I have no questions, Mr. Chairman. 
Mr. RooNEY. Thank you very much. I appreciate your appearing 

here this moniing. 
Mr. KING. Thank you, Mr. Chairman, especially for your under- 

standing about the statement. 
Mr. RooNEY. Our next witness will be Mr. Leon Santman, Act- 

ing Director, Materials Transportation Bureau, Department of 
Transportation. 

You may proceed, Mr. Santman. 

STATEMENT OF LEON D. SANTMAN, ACTING DIRECTOR, MATERIALS 
TRANSPORTATION BUREAU, DEPARTMENT OF TRANSPORTATION, 
ACCOMPANIED BY ALAN I. ROBERTS, DIRECTOR, OFFICE OF HAZ- 
ARDOUS MATERL&LS OPERATIONS 

Mr. SANTMAN. Mr. Chainnan, I am Leon Santman. I am accom- 
panied by Alan I. Roberts, who is the Director of the Office of Hazard- 
ous Materials Operations. 

With your permission, sir, I would like to enter my full statement 
for the record and summarize what I believe to be the significant 
points. 

Mr. RooNEY. Without objection, your entire statement will become 
part of the record. 

Mr. SANTMAN. Thank you, Mr. Chairman. 

SUMMARY   OF   HAZARDOUS   MATERIAL   PROGRAM 

Mr. SANTMAN. Mr. Chairman and members of the subcommittee, 
I am pleased to be before your subcommittee to discuss the Depart- 
ment of Transportation's hazardous materials program, particularly 
the activities since the last authorization hearing on the Hazardous 
Materials Transportation Act, held by the House Public Works and 
Transportation Subcommittees on Aviation and Surface Transporta- 
tion on May 10,1976. 

RUIiEMAKING   RESPONSIBILITY 

The hazardous materials program is conducted by five of the op- 
erating elements in the Department of Transportation. To insure a 
uniform approach to regulation, the Secretary delegated the major 
rulemaking responsibility to the Materials Transportation Bureau, 
when it was established in July 1975. With one exception, formula- 
tion and issuance of regulations are Bureau responsibilities. Regula- 
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tion of bulk transportation of hazardous materials by the marine mode 
remains the responsibility of the Coast Guard which issues and en- 
forces the applicable regulations. 

Internal departmental procedures specify that hazardous mate- 
rials transportation rulemakin^ matters peculiar to a single mode 
of transportation will be dealt with by the cognizant operating admin- 
istration in terms of evaluation and development of substantive pro- 
visions of regulations and coordination with the Bureau's Office of 
Hazardous Materials Operations, headed by Mr. Roberts, which per- 
forms a review function with particular emphasis on the hazardous 
materials concerned. 

Notices of the proposed rulemaking and exemptions are then issued 
by the Director of the Office of Hazardous Materials Operations and 
final rules by the Director of the Materials Transportation Bureau. 

The Hazardous Materials Transportation Act extended the Depart- 
ment of Transportation's regulatory authority to the manufacturers 
of packagings and containers used in the transportation of harzardous 
materials. 

COMPLIANCE    AND   ENFORCEMENT   AUTHORITY 

The Materials Transportation Bureau exercises compliance and 
enforcement authority primarily over these entities and multimodal 
shippers of hazardous materials. The Department's four modal op- 
erating administrations—the Federal Aviation Administration, the 
Federal Highway Administration, the Federal Railroad Administra- 
tion, and the U.S. Coast Guard—^liave responsibility for conducting 
technical research and enforcing regulations pertaining to the respec- 
tive modes of transport, in addition to contributing to the develop- 
ment of the Bureau's regulations. Inspection, compliance, and enforce- 
ment actions related to carriers by the specific modes are planned and 
carried out by these administrations. 

The increasing diversity of hazardous materials technology, the 
requirements for shipping materials over greater distances, and in- 
creased emphasis on international transportation of hazardous ma- 
terials have contributed to the expansion of the overall transportation 
industry and to more intermodal transfers of hazardous materials. 
The resulting increase in complexity requires careful coordination of 
regulatory and enforcement activities within the Department of Trans- 
portation to insure uniformity and preclude duplicative efforts. 

ORGANIZATIONAL   INITIATIVES 

Recognizing the need for a strong and efficient organizational struc- 
ture to support the multimodal liazardous materials program, the 
Secretary of Transportation, in the recent reorganization of his im- 
mediate staff offices, consolidated technical and research functions, and 
placed the Materials Transportation Bureau along with them in the 
new Research and Special Programs Directorate. 

Under this parent organization, a number of relationships are 
developing or expanding, including those of the Bureau with the 
Transportation Systems Center in Cambridge, Mass., in the areas of 
data and information systems and laboratory testing. 

We are also joined by the Transportation Safety Institute in Okla- 
homa City. They are currently handling training and educational 
programs for us in both the hazardous materials and the pipeline 
safety programs. 
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A reorganization within the Materials Transportation Bureau itself 
is currently pending approval by the Secretary. That reorganization 
will enable the Bureau to be restructured into four separate offices: 
an Office of Pipeline Safety Regulation and an Office of Hazardous 
Materials Regulation; a third Office of Operations and Enforcement; 
and a fourth Office of Program Support. 

This, I believe, will greatly improve procedures and will enable more 
effective utilization of resources across the two major safety programs 
for which we are responsible. 

Moreover, I expect the separation of responsibility and management 
of establishing the rules from implementing and enforcing them to 
improve both aspects of the hazardous materials program. 

This background on how the Department of Transportation is 
organizationally set up to regulate hazardous materials transportation 
is particularly relevant to some recent program initiatives and 
achievements. 

RECENT  REGULATORY   REVISIONS 

Less than 2 years ago, the hazardous materials regulations govern- 
ing transportation by air, rail, highway, and water and previously 
contained in three different volumes of the Federal code, were con- 
solidated and reduced by approximately 700 pages. In addition to 
the consolidation of the regulations, similar portions from each title 
were standardized and organized together for ease of understanding. 
As an example, the regulations dealing with shipping papers, mark- 
ing, labeling, and placarding Avcre nuide uniform and consolidated into 
one place in the regulations. 

The completely revised communication system prescribes uniform 
labels and placards which facilitate intermodal transfers and which 
are readily identifiable by both routine handlers and emergency re- 
sponse personnel who need to bo alert to any actual or potential risk. 
These new regulations include an expanded list of definitions to better 
facilitate understanding of the various terms which previously were 
associated with only one mode of transportation. 

This consolidation has encouraged compliance with the regulations, 
as well as aided the Department's surveillance and enforcement efforts. 
The same ruleniaking action, I would like to point out, removed cer- 
tain regulatory rcfjuirenients from small-package goods, including 
common household items such as cleaning solvents and aerosol pack- 
aged deodorants which present little hazard in transportation. The 
new materials classification, "Other regulated materials," ORMS's, 
exempts limited quantities of such consumer goods from labeling and 
packaging requirements. 

INTERNATIONAL  STANDARDS   DEVELOPMENT 

In the field of international hazardous materials, in the development 
of international standards, the U.S. position has been to promote a 
worldwide system to provide necessary consistency between modal 
and regional recommendations to insure, insofar as practical, that 
hazardous materials shipments may move freely between the various 
modes and regions of the world in full compliance with applicable 
regulations. 

This is particularly important to the economic interests of the 
United States which now enjoys a $3 billion-a-year favorable balance 
of trade in chemicals. 
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Department of Transportation personnel participate actively with 
the United Nations Economic and Social (Council's Committee of 
Experts on the Transport of Dangerous (ioods in developing inter- 
national standards for identif3'ing hazardous materials and communi- 
cating their hazards. During the past year, the United States spon- 
sored a number of proposals, including recommended criteria for the 
classification of liquids presenting toxic risks in transport as a result 
of their volatility, and a proposal for standard worldwide require- 
ments pertaining to documentation, marking, labeling, and placarding 
of dangerous goods in international commerce. 

The Department of Transportation participates with other inter- 
governmental "specialized" agencies, such as the Intergoverimiental 
Maritime Consultative Organization and the International Civil 
Aviation Organization, which primarily develop recommendations of 
an operational nature to insure safe transportation of the hazardous 
materials by the involved mode of transportation, and the International 
Atomic Energy Agency, which develops international standards for 
transport of radioactive materials. 

NEW TANK-CAR  REOtJLATlONS 

Whereas simplification, clarification, and uniformity have been im- 
portant regulatory concerns, the primary factor in establishing rule- 
making priorities and plans is the i-equirement for safety to life and 
property. 

For example, in September 1977, the hazardous materials regula- 
tions were amended to require tank-car owners to: 

1. Retrofit DOT specification 112 and 114 tank cars with head 
shields or protective head jackets to reduce the number of head punc- 
tures caused by the impact of couplei-s or broken coupler shanks; 

2. Install on the 112 and 114 cars bottom and top shelf couplers 
capable of resisting vertical disengagements to reduce coupler over- 
rides that are the principal cause of head punctures; and 

3. Install thennal protection on cars used to transport flammable 
gases to prevent overheating of the contents and reduce the potential 
for boiling liquid expanding vapor explosions. 

The new regulations require these features on all new 112 and 114 
tank cars constructexi after January 1, 1978, and provide for retro- 
fitting of existing 112 and 114 tanks care in pha.ses, but all changes 
must be made by January 1, 1982. While the regulations provided 
what was considered to be an appropriate timetable for the thermal 
protection, head protection, and coupler retrofits, the recent rash of 
derailments has led the Federal Railroad Administration and the 
Materials Transportation Bureau to undertake a reconsideration of 
the timetable to determine if accomplislimont of the requirements can 
be accelerated. As you may be aware, the Federal Railroad Adminis- 
tration conducted a hearing last Friday, April 7, as part of a depart- 
mental effort to determine whether it is feasible to accelerate this 
.schedule. 

I might add, we expect to formulate an answer to this question 
before the 20th of April. 

HAZARDOUS   JIATERIAL8   INCIDENT  DATA 

The Materials Transportation Bureau's centralized reporting sys- 
tem is the Department of Transportation's primary source of hazard- 
ous materials "incident" data. 
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During 1977, nearly 16,000 releases of hazardous materials were 
reportetl by carriers to our reporting system. Of that 16,000, over 14.000 
of these releases occurred in the highway mode of transportation. 

A summary of the reported incidents is attached to my written 
statement. 

Mr. RooNET. That will become a part of our hearing record [see 
attachment A, p. 38]. 

REOUI^\TORY  REVIEW   AND  DEVELOPMENT  PLAX 

Mr. SANTMAN. Since the most effective incident preventive measure 
is sound, clearly stated, and well understood safety regulations, the 
Materials Transportation Bureau plans with the additional resources 
requested for fiscal year 1979 to increase its emphasis on reviewing 
existing regulations and acting upon formal petitions for rulemaking. 

Responding to both the President's recent Executive Order 12044 
on improving Government regulations and the Secretary of Trans- 
portation's internal memorandum on the same subject published in 
the Federal Register on March 8. the Bureau has developed a regula- 
tory review and development plan. 

As part of that plan, an annual schedule of anticipated regulatory 
actions is included. A copy of the first annual publication of this 
schedule is also provided with my written statement. 

Mr. RooxEY. Without objection, that will be made a part of the 
record [see attachment B, p. 39]. 

ENFORCEMENT   ACTIVITIES 

Mr. SANTMAN. In future publications of the plan we expect to pro- 
ject beyond 1 year and eventually address projects to be accomplished 
over the ensuing 5 or more years with a level of priority a.ssigned to 
each project. 

Although we believe this plan to be a realistic statement of planned 
MTB rulemaking activities and resource commitments for the foi-tli- 
coniing year, as with any plan of this type, allowances must be made 
for regulatory projects not contemplated at the time of its initial 
preparation. 

Enforcement activities of the Department are known to promote 
safety through deterrence of noncompliance with the regulations. 

The application of legal sanctions in the area of hazardous materials 
transportation has significantly increased recentl)', particularly by the 
Federal Railroad Administration and the Materials Transportation 
Bureau. 

In January 1977, the Bureau reissued the hazardous materials 
regulations under the authority of the Hazardous Materials Trans- 
portation Act. therefore providing civil penalty authority and in- 
creased criminal sanctions. Violations of hazardous materials regu- 
lations have in the past been punishable by criminal penalties by all 
modes, but only the Federal Aviations Administration and the U.S. 
Coast Guard had authority to as.sess civil penalties. 

The Federal Railroad Administration also issued, in October of 
1977 its procedures for carrying out ci\'il penalty sanctions and are 
currently giving top priority to the hazardous materials enforcement 
activities. 
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In 1977, the Department had roughly 235—I would point out that 
my written statement incorrectly cites this number as 269 but the 
number should be 235^safety inspectors conducting a department- 
wide total of roughly 20,000 inspections of facilities, r)9,025 inspections 
of transport vehicles and 713 accident investigations. 

Again, attached to my statement, there is a breakdown of these 
inspections in conjunction with the number of actual inspectors and 
enforcement cases handled by each of the operation administrations. 

Mr. RooNF-Y. Without objection, they will be made a part of the 
record [see attachment C and D, pp. 46 and 47]. 

FEDERAL-STATE   RELATIONSHIPS 

Mr. SANTMAN. At present only the Federal Highway Administra- 
tion has cooperative agreements, generally of a voluntary nature, with 
State agencies in regard to enforcing the Federal hazardous materials 
regulations. However, as local and State authorities become more inter- 
ested in regulating transportation of hazardous materials through 
their jurisdictions, the relationship between Federal and .State regu- 
latory agencies is a matter of increasing concern to us. 

In enacting section 112 of the Hazardous materials Transporta- 
tion Act, the Congress endorsed the principle of Federal pre-emption 
in order to preclude a multiplicity of State and local regulations in the 
area of hazardous materials transportation. 

As I am sure you are aware, m 1976 New York City forbade the 
transportation of most radioactive materials within its boundaries. 

Last week the Bureau issued, at the request of a I^ong Island high- 
way shipper who had filed with us. an administrative opinion con- 
cerning pre-emption of the City's ordinance under the act. 

Although that opinion stated that the New York City Code is not 
inconsistent with the requirements of the Hazardous Materials Trans- 
portation Act or regulations issued under it to date, it does not pre- 
clude the possibility that other statutes may, in fact, pre-empt the 
ordinance. 

The ruling does, however, recognize that there may be a need for 
prescribing routing requirements for highway carriage of radioactive 
materials. 

Within 60 days, the Materials Transportation Bureau will issue an 
advance notice of propo.sed rulemaking to solicit public comments to 
aid in the decision as to whether the Federal Government should desig- 
nate the routing re-quirements for certain hazardous materials by se- 
lected modes. 

Again, a copy of our decision has been pronded with my written 
statement. 

Mr. RooxEY. Without objection, that will IM'- made a part of the 
record [see attachment E, p. 48]. 

HAZARDOUS   MATERIALS  TU.\IXING 

Mr. SANTMAX. Of course. State and local ordinances are prompted 
by concerns for the safetv of their citizens. It is the Department of 
Transportation's responsibility, as mandated by the Congress, to in- 
sure such safety to life and property while not impending the flow of 
hazardous materials in commerce. Our safety program consists not 
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only of rejrulation. inspection, and enforcement, but also education and 
training of those involved in shipping, handling, or carrying hazard- 
ous materials. 

Our Transportation Safety Institute, a sister element in the Re- 
search and Special Programs Directorate, with our fmancial and 
technical support, develops and conducts in-depth training of in- 
dustry personnel, as well as departmental inspectors concerned with 
hazardous materials regulations compliance. 

The Bureau and operating administrations routinely participate in 
private industry-sponsored training programs. 

A descriptive listing of courses and activities are also attached to 
my statement. 

Mr. RooNEY. Without objection, they will be made a part of the rec- 
ord [see attachment F, p. 77]. 

EMRKGEN(5Y  RESPONSE  INFORMATION 

Mr. SANTMAN. Additionally, we maintain approximately 30 fact 
sheets and pamphlets on regulatory provisiojis and in 1977 distributed 
over 775,000 items in respon.se to .5,iiOO requests for information. We 
currently are working with the Nuclear Regulatory Commission to 
disseminate newly developed guides for handlers of radioactive mate- 
rials in transportation. 

The recent series of derailments and resulting releases of hazardous 
materials has underscored the fact that adexjuate hazardous materials 
containment regulations arc not enough to prevent accidents and hu- 
man disruption. We in the Department of Transportation and the con- 
cerned transportation industry must devote more attention to pro- 
viding communities and emergency response personnel with the tech- 
nical information necessary to plan for and respond to hazardous 
materials transportation emergencies when they do occur. 

Assistance of various types is generally required of and often pro- 
vided by the shippers, nearby industries, and military organizations 
in amelioration of .spills. An ever-increasing number of local jurisdic- 
tions are, as a part of cooperative community emergency response plan- 
ning, attempting to provide for handling and containment of spills. 
However, availability of resources at the local level is a continuing 
problem and, additionally, there is a need for better guidelines to 
enable local action in developing such plans. 

During the year 1977, the Department's Transportation Safety In- 
stitute held 2'2 emergency service workshops, attended by nearly 1,000 
emergency services personnel and State training officials. In addition, 
the Bureau has recently issued the 1978 edition of the Emergency Ac- 
tion Guide for Selected Hazardous Materials. The manual outlines 
the hazards of certain materials and contains technical information 
which will help emergency personnel during the first 80 minutes fol- 
lowing a spill involving volatile, toxic, gaseous and/or flammable ma- 
terial shipped in bulk. General and specific safety procedures to follow 
are provided in spill guides arranged alphabetically by hazardous 
material. This manual has been revised and reprinted a number of 
times since its development in 1973, and over a half million copies have 
been distributed. 

Realizing that community emergency action plans and trained per- 
sonnel are needed to correctly as.se.ss and efficiently deal with hazardous 
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materials transportation incidents when they do occur, the Materials 
Transportation Bureau contracted witli the National Fire Protection 
Association for the development of a comprehensive training course 
for emergenmy response personnel. The 20-hour course stresses the 
importance of defining the roles and responsibilities of the various 
concerned response groups and places particular emphasis on com- 
munication and command considerations. 

In addition, the course presents a general overview of hazardous 
materials transportation, characteristics and classification of mate- 
rials, sources of technical assistance, and situation analysis and deci- 
sionmaking, but perhaps its most important feature is its guidelines 
for use by local fire departments and police department in their de- 
velopment and implementation of their own community emergency 
response plans. The course will lie available for distribution early next 
month. I believe it will prove a iiseful tool for strengthening the 
emergencv planning and response capability of communities. 

I would like to conclude my comments by touching briefly on the 
proposed hazardous materials authorization bills. II.R. 11871 and H.R. 
11872. 

The first bill, H.R. 11871, would authorize appropriations of 
$3,727,000 for fiscal year 1979. 

This is the amount projected in the President's budget request. We 
believe this amount is appropriate for the program as planned, based 
on a thorough review using a zero-base budgeting process of assessing 
the objectives and the impact of various funding levels. However, it 
does not take into consideration any contingencies that might arise 
during the year requiring additional appropriations. 

The administration's view, as reflected m H.R. 11872, is to request 
authorization for such sums necessary to carry out responsibilities 
under the act for fiscal years 1979 and 1980. If the committee desires 
that specific annual amounts be authorized, we believe the level should 
provide sufficient latitude to meet both foreseeable program needs 
and any unanticipated requirements which might arise based on events. 

This completes my statement. Mr. Chairman. 
Mr. Roberts and I would be happy to answer any questions the sub- 

committee may have. 
TTestimony resumes on p. 80.] 
[Mr. Santman's prepared statement follows:] 
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STATEMENT OF L. D. SANTMAN, ACHING DDIECTOB, MATERIALS TRANSPORTATION 
BUREAU, RESEARCH AND SPECIAL PROGRAMS DIRECTORATE, DEPARTMENT OF 
TRANSPORTATION 

Mr. Chalnun and Members of the Subcommittee: 

I am pleaaad to be before your Subcooalttee to discuss the Department 

of Transportation's hazardous materials program, particularly the activities 

since the laat authorization hearing on the Hazardous Materials Trans- 

portation Act, held by the House Public Works and Transportation Subcommittees 

on Aviation and Surface Transportation on May 10, 1976. 

The authority under current legislation to appropriate funds expires 

at the close of this fiscal year. We are before this Subcomnlttee seeking 

legislation to authorize future appropriations In support of the continuing 

efforts of the Department and the Administration to ensure safe movement 

of hazardous naterlala In commerce. During the past two years, there 

have been a number of regulatory and enforcement program Initiatives, and 

we have made significant advancements In Implementing the provisions of 

the Hazardous Materials Transportation Act. 

The hazardous materials program is conducted by five of the operating 

. eleaents in the Department of Tranaportation. To ensure a uniform approach 

to regulation, the Secretary delegated the major rulemaklng responsibility 

to the Materials Transportation Bureau, when It was established In July 

1975. -Vith one exception, formulation and Issuance of regulations are 

Bureau responsibilities.  Regulation of bulk transportation of hazardous 

materials by the marina mode remains the responsibility of the Coast Guard, 

which Issues and enforces the applicable regulations.' Internal Departmental 

33-S50 O - 7a - 4 
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procedurea specify that hazardous matarlals transportation rulamaklng 

matters peculiar to a single mode of transportation will be dealt vlth 

by the cognisant operating administration In tenaa of evaluation and 

development of substantive provisions of regulations and coordination 

with the Bureau's Office of Hazardous Materials Operations, which perfoma 

a review function with particular emphasis on the hazardous materials 

concerned. Notices of proposed rulcnaklng and exemptions are then 

issued by tha Director of the Office of Hazardous Materials Operations and 

final regulations by the Director of the Materials Transportation Bureau, 

^.The Hazardous Materials Transportation Act extended the Department 

of Tranaportatlon'a regulatory authority to the manufacturers of packagings 

and containers used In the transportation of hazardous materials. The 

Materials Transportation Bureau exercises compliance and enforcement 

authority primarily over these entitles and multimodal shippers of hazardous 

materials./ The Department's four modal operating admlnlatratlons - 

the Federal Aviation Administration, the Federal Highway Administration, 

the Federal Railroad Administration, and the United States Coast Guard - 

have responsibility for conducting technical research and enforcing regulations 

pertaining to the respective nodes of transport. In addition to contributing 

to the development of the Bureau's regulations. ' Inspection, compliance and 

enforcement actions related to carriers by the specific modes are planned 

and carried out by these administrations. There were several considerations 

that led to the operating administrations' retention of this responsibility. 

First, adequate inspection requires that hazardous materials Inspectors have 
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a working knowledge of Che node by which a shipment is being carried. 

Saeond, the operating administrations have existing field forces with 

considerable experience in inspecting hazardous materials shipments. 

However, the Secretarial delegations do not draw a rigid line around 

enforcement responalbillties of the administrations versus the Bureau. 

Rather, there is sufficient flexibility to allow a Bureau technical 

expert in hazards of materials or containers to participate in an enforce- 

ment case involving a carrier. Similarly, should a Federal Railroad 

Inspector detect a violation by a container manufacturer, he is authorized 

to pursue that ease. 

The Increasing diversity of hazardous materials technology, the 

requirements for shipping materials over greater distances, and increased 

emphasis on international transportation of hazardous materials have 

contributed to the expansion of the overall transportation industry and 

to more intermodal transfers of hazardous materials. The resulting 

Increase in complexity requires careful coordination of regulatory and 

enforcement activities within the Department of Transportation to ensure 

uniformity and preclude dupllcatlve efforts. 

' Recognizing the need for a strong and efficient organizational 

structure to support the multlmodal hazardous materials program, the 

Secretary of Transportation, in the recent reorganization of his immediate 

staff offices, consolidated technical and research functions and placed 

the Materials Transportation Bureau along with them In the new Research 

and Special Programa Directorate. The hazardoua materials mission and 
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operational program of tha Bureau raaaln unchanged, but this new 

organizational alignment strengthens the support services available, 

particularly those In areas of adnlnlstratlva, budgetary, and research 

and technology capability, , Under this parent organization, a nimber of 

relationships are developing or expanding, Including those of the 

Bureau with the Transportation Syateas Center In Cambridge, Massachusetts, 

In the areas of data and Information systems and laboratory testing, and 

the Transportation Safety Institute in Oklahoma City, In hazardous 

materials training and educational programs. 

The Materials Transportation Bureau's internal organisation has 

sustained the identity and structures of the Offices of Pipeline Safety 

Operations and Hazardous Materials Operations as they existed in the 

Office of the Secretary prior to the Bureau's establishment. A reorganization 

proposal, currently pending final approval by the Secretary, vlll enable 

the Bureau to restructure into four offices—separate Offices of Pipeline 

Safety Regulation and Hazardous Materials Regulation, an Office of Operations 

and Enforcement, and an Office of Program Support. This realignment of 

functions, by consolidating the common operational and support-type 

activities which generally involve similar procedures, will eneble more 

effective utilization of resources across tha two safety programs. Moreover, 

1 expect the separation of responsibility and management of establishing 

the rules from implementing and enforcing them to Improve both aspects of 

the hazardous materials program. 

This background on how the Department of Transportation is organiza- 

tionally set up to regulate hazardous materials transportation is 
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partleularly relevant Co soae recent program Inlttetlvea and acblevenente. 

An area of concern has been the coaplexlt; and resultant degree of 

difficulty In understanding and using the haaardoua materials regulatlona. 

Less than tvo years ago, the haaardous naterlals reguletlons governing 

transportation by air, rail, highway, and water, and previously contained 

In three different volimes of the Federal Code (Title 49, Title 46, and 

Title 14), were consolidated and reduced by approxlawtely 700 pages. 

In addition to the consolidation of the regulations, similar portions 

from each title were standardised and organized together for ease of under- 

atanding. 'As an example, the regulations dealing with shipping papera, 

marking, labeling, and placarding were mede uniform and consolidated into 

Part 172 of Title 49 to form the Hazardous Materials Comnunlcationa 

Regulations. V The completely revised conaunlcatlon system prescribes 

uniform labels and placards which fscllltate Intemodal transfers snd 

which are readily identifiable by both routine handlers and emergency 

response personnel who need to be alert to any actual or potential risk. 

I These new regulations include an expanded list of definitions to enable 

understsnding of the various terms which previously were sssoclsted with 

only one mode of transportation. 

This consolidstion has encouraged compliance with the regulations, 

ss well es aided the Department's surveillance end enforcement efforts. 

^The ssms ruleoaking action removed certain reguletory requirements from 

small-package goods, including comon household items such as cleaning 

solvents and aerosol packaged deordorants, which present little hszard 

in transportation. The new materials classification. Other Regulated 
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Materials or ORM's, exempts llmltad quantltlas of such consamer goods 

from labeling and packaging requirements. 

In addition to Issuing, modifying, or terminating the hazardous 

materials regulations to Improve clarity and to facilitate Intermodal 

and nultinodal shipments in commerce, the Department of Transportation 

participates In the development of international hazardous materials 

transport standards, not only to achieve safety, but also to assure a 

uniform acceptance of United States hazardous materials transportation 

practices which have proven safe and reliable through our own experience. 

The United States position has been to promote a world-wide system that 

provides necessary consistency between modal and regional recommendations 

to Insure that, insofar as practical, hazardous materials shipments may 

move freely between the various modes and regions of the world In full 

compliance with the applicable regulations. 'Department of Transportation 

personnel participate actively with the United Nations Economic and 

Social Council's Coimittee of Experts on the Transport of Dangerous Goods 

in developing international standards for identifying hazardous materials 

and communicating their hazards. During the past year the United States 

sponsored a number of proposals, including recommended criteria for the 

classification of liquids presenting toxic risks in trsnsport as a result 

of their volatility, and a proposal for standard world-wide requirements 

pertaining to documentation, marking, labeling, and placarding of dangerous 

goods in International commerce. ''The Department of Transportation 

participates with other Intargovamaental "specialited" agencies, such 
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•• th* Intergovenmental Marlclae Consultative Organization and the 

International Civil Aviation Organization, which primarily 

develop recoomendatlona of an operational nature to Insure safe trans- 

portation of the hazardous materials by the Involved mode of transportation, 

and the International Atonic Energy Agency which develops International 

standards for transport of radioactive naterlals. 

' Whereas simplification, clarification and uniformity have bean 

Important regulatory concerns, the primary factor In establishing rule- 

making priorities and plans la the requlreamnt for safety to life and 

property. For example, as a result of a series of aeddcnta involving 

uninsulated pressure tank cars carrying such hazardous gases as liquefied 

petroleum gas or propane, vinyl chloride, and anhydrous anaonla, the 

Materials Transportation Bureau and the Federal Railroad Administration 

put great emphasis on seeking appropriate regulatory solutions to the 

probloi. The regulations promulgated under Docket HM-144 were the result 

of that effort. 

,' In September 1977, the hazardous materials regulations were amended 

I 
to require tank car owners to (1) retrofit DOT Specification 112 and 

114 tank cars with hsadshlalds or protective head Jackets to reduce the 

number of head punctures caused by the impact of couplers or broken coupler 

shanks at high speeds;'(2) Install on the 112 and 114 cars bottom and 

top ahelf couplers capable of resisting vertical disengagements to reduce 

coupler overrides that are the principal cause of head punctures; and 

(3) install thermal protection on cars used to transport flannable gases to 

prevent overheating of the contents and reduce the potential for boiling 
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llquld expanding vapor explosions (BLEVE's). 

•y The new regulations require these features on all new 112 and 114 

tank cars constructed after January 1, 1978, and provides for retrofitting 

of existing 112 and 114 tank cars In phases, but all changes oust be made 

by January 1, 1982.' While the regulations provided what was considered to 

be an appropriate tine table for the thermal protection, head protection, 

and coupler retrofits, the recent rash of darallnents has led the Federal 

Railroad Administration and the Materials Transportation Bureau to under- 

take a reconsideration of the timetable to determine If accomplishment of 

the requirements can be accelerated. 'As you nay be aware, the Federal 

Railroad Administration conducted a hearing last Friday, the 7th of April, 

as part of a Departmental effort to determine whether It is feasible to 

accelerate this schedule.  It is the Department's technical opinion that 

when the retrofit program is concluded, the safety measures will be very 

effective in reducing serious lading incldenta involving theae tank cars. 

Certainly, Industry implementation of these new requirements will 

significantly reduce the potentially severe consequences of tank car 

derailments and coupler overrides, and early retrofit can Improve safety. 

The Materials Trsnsportatlon Bureau's centrallred reporting system 

Is tha Department of Transportation's primary source of hazardous 

materials "incident" data.  For reporting purposes, an Incident is defined as 

any unintentional release of hazardous materials, ranging from a spill 

of a small quantity of paint, battery acid, or other less hazardoua materials 

to major vehicular accidents involving hazardoua materials release resulting 

In fire or explosion. .During 1977, carriera reported 15,954 Incidents, 
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a 34 percent Increase over the 11,898 IncldeatB reported In 1976 (eee 

Attachment A). It should be noted, however, that this Increase In reported 

accidents may In large part be attributed to Increaaed Industry awareness 

of DOT reporting requlrenents. 

A sampling of Incident reports submitted In 1976 Involving releases 

from highway cargo tanks and trailers Indicated that 84 percent of the 

Incidents resulted from human errors (Including those which caused 

vehicular accidents), while 16 percent resulted from equipment failure. 

These figures do not preclude noncompllance with the regulations as a con- 

tributing factor. Noncompllance can be determined only by on-slte Investi- 

gation.  Information furnished in 1976 by carriers indicated that 24-1/2 

percent of reported Incidents Involved possible or probable regulatory 

noncompllance by the carrier, 14-1/2 percent possible or probable noncom- 

pllance by the shipper, and 3-1/2 percent possible violations by both the 

carrier and the shipper or by the container manufacturer. The remaining 

57-1/2 percent did not appear to Involve regulatory noncompllance. 

Since the most effective Incident preventive measure Is sound, 

clearly stated and wall-understood safety regulations, the Materials 

Transportation Bureau plans with the additional resources requested for 

Fiscal Tear 1979 to Increase Its emphasis on reviewing existing regulations 

and acting upon formal petitions for rulemaklng. 

Responding to both the President's recent Executive Order 12044 

on Improving government regulations and the Secretery of Transportation's 

Internal memorandum on the same subject published In the Federal Register 

on March 8, the Materials Transportation Bureau haa developed a Regulatory 

Review and Development Plan. A copy of this first annual publication 

33-JSO O - 78 - 5 
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la provided In Attschaant B. Future publications of the plan are expected 

to project beyond one year and eventually addresa projects to be 

accompllahad over the enaulng five or more yaara vlth a level of priority 

aaalgned to aach project. Although we believe thla plan to be a 

raallatlc atateaant of planned MTB rulemaklng actlvltlea and resource 

comltaenta for the forthcoalng year, aa with any plan of this type, 

allowances mat be made for regulatory projects not contemplated at the 

time of Its initial preparation. 

Enforcement actlvltlea of the Department are known to promote safety 

through deterrence of noncompllance with the regulatlona. The application 

of legal sanctions in the area of hazardous materials transportation baa 

algnlflcaatly incraaaad recently, particularly by the Federal Railroad 

Administration and the Materials Tranaportatlon Bureau. 

In January 1977, the Bureau reissued the hazardous materials regulations 

under the authority of the Hazardous Materlala Tranaportatlon Act, therefore 

providing civil penalty authority and Increased criminal aanctlons. Vlo- 

latlona of hasardoua materlala regulations have In the past been punishable 

by criminal penaltlaa by all modea, but only the Federal Aviation Admin- 

istration and the U.S. Coaat Guard had authority to assess civil penalties. 

The Federal Railroad Administration published in the Federal Register, In 

October 1977, Ita procaduraa for carrying out civil penalty sanctions and 

haa atatad that hazardous materlala regulations enforcement is receiving 

top priority. Because of their concern over the recent accidents and 

derailments, they plan to continue their emphasis In this area. Since the 

Federal Highway Administration publlahed Its procedures for processing 

claims in April 1977, it haa initiated 37 actiona for civil penalties. 
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Also In Janiury 1977, the regulations prescribing the Materials 

Transportation Bureau's enforeeaent procedures under Section 110 of the 

Hasardous Materials Transportation Act became effective.  In September 

the Bureau started Initiating civil penalty actions for violations by 

container manufacturers and shippers. To date 13 penalties totaling 

$17,850 have been asseaaed and collected and one compliance order has 

bean Issued. Five additional actions are pending. 

Assessed penalties have ranged from $200 to $9,000. Representative 

examples of the violations Include a drum recondltloner'a failure to 

properly retest and mark a non-DOI speclflcstlon drum as a qualified 

container; a corrugated flberboard box manufacturer'a failure to construct 

• bOK In accordance with the DOT specification marked on it; a shipper's 

failure to properly describe a material on the shipping paper, to mark 

containers properly, and to uae containers meeting the required DOT 

speclflcatlona; and a shipper's reuse of a non-reusable compressed gaa 

cylinder. 

In 1977, the Department of Transportation had 268.7 person-years 

available for the haxardoua msterlals compliance enforcement program. 

Safety InapaeCors conducted a Department-wide total of 19,792 Inspections 

of facilities, 59,023 Inspections of tranaport vehicles, and 713 sccldent 

Investigations. Attachments C and D contain breakdowns of these Inspection 

and investigation actlvltlsa in conjunction with the number of inspectors 

end enforcsment cases for each operating admlnlstatlon. 
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At prcsaat only the Fedaral Highway Administration has cooperative 

agreements, generally of a voluntary nature, with State agencies In 

regard to enforcing the Federal hazardous materials regulations. However, 

as local and State authorities become more interested In regulating 

transportation of hazardous materials through their jurisdictions, the 

relationship between Federal and State regulatory agencies la a matter 

of increasing concern. 

In enacting Section 112 of the Hazardous Materials Transportation 

Act, the Congress endorsed the principle of Federal preemption in order 

to preclude a multiplicity of State and local regulations and the potential 

for varying, as well as conflicting, regulations in the area of hazardous 

materials transportation. The Materials Transportation Bureau has 

implemented regulations under 49 CFR Part 107 which provide for preemption 

by the Secretary of any requirements of a State or political subdivision 

which are not consistent with requirements promulgated under the Act. 

Further provisions are made for petitions to the Department by States 

or political subdivisions to continue in force any requirements which 

have been determined to be not consistent, provided that it can be shown 

such requirements do not unduly burden commerce.  In this manner, we 

have established a mechanism for resolving or accooBOdating many of the 

differences that exist or are likely to arise between Federal and State 

or political subdivision requirements. 

As I am sure you are aware, in 1976, New York City forbade the 

transportation of most radioactive materials within its boundaries. 
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Laat weak the Bureau taatied, at the requeat of a Long laland hlgfaaay 

ablpper, ao adalnlatrative opinion concerning preemption of the City's 

ordinance under the Act. Although that opinion stated that the New York 

City code Is not Inconsistent with the requirements of the Hazardous 

Materials Transportation Act or regulations Issued under It to date. It does 

not preclude the possibility that other Federal statutes liay. In fact, 

preempt the ordinance. The ruling does, however, recognize that there 

may be a need for preacrlblng routing requirements for highway carriage 

of radioactive materials. Within 60 days, the Bureau will Issue an 

Advance Notice of Proposed Rulemaklng to solicit public coments 

to aid in the decision aa to whether the Federal Government should 

designate routing requirements for certain hazardous materials by 

selected modes. A copy of our decision Is In Attachment E. 

' Of course. State and local ordinances are prompted by concerns for 

the safety of their citizens. ^It Is the nepartment of Transportation's 

responsibility, as mandated by the Congress, to ensure such safety to 

life and property while not impeding the flow of hazardous materials In 

commerce. ^Our safety program consists not only of regulation. Inspection, 

and enforcement, but also education and training of those Involved In 

shipping, handling, or carrying hazardous materials. 

The Transportation Safety Institute, a sister element In the Research 

and Special Programs Directorate, with our financial and technical aupport, 

develops and condueta In-depth training of Industry personnel, as well 

as Departmental inspectors concerned with hazardoua materials regulations 

compliance (see Attachment F). The Materials Transportation Bureau and 

the operating administrations conduct additional training sessions and 
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routlnely partidpat* in prlvata ladustry sponsored training prograas 

(see Attadnant G). ' Additionally, we aalntaln approxlaately 30 fact sheets 

and paaphlets on regulatory provisions snd In 1977 distributed over 

775,000 Items In response to 5,200 requests. We currently are vorklng 

with the Nuclear Regulatory Comlsslon to dlsscolnate newly developed 

guides for handlers of rsdloactive aaterlala In transportation. 

/  The recent series of derailments and resulting releases of hazardous 

materials have underscored the fact that adequate hazardous materials 

containment regulations are not enough to prevent accidents and human 

disruption. I We in the Department of Transportation and the concerned 

transportation Industry must devote more attention to providing comunltles 

and emergency response personnel with the technical information necessary 

to plan for and respond to hazardous materials transportation emergencies 

when they do occur. 

•.• Assistance of various types is generally required of and often provided 

by the shippers, nearby industries, and military organizations in 

amelioration of spills. •'An cver-increaaing number of local jurisdictions 

are, as a part of cooparatlve coiiinity esMrgency response planning, 

attempting to provide for handling end containment of spills.> However, 

availability of resources at the local level is a continuing problem and, 

additionally, there Is a need for batter guidelines to enable local action 

in developing such plena. 

V During 1977, the Department's Transportation Safety Institute held 

22 emergency services worlcshops, attended by nearly 1,000 emergency 

services personnel and State training officials. , In addition, the MTB 
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has recently tsaued the 1978 edition of the Emergency Action Oulde for 

Selected Hai«rdouB Materials. VTha manual outllnea the hazarda of certain 

•aterlala and contalna technical Information which will help emergency 

peraonnel during the firat 30 mlnutaa following a aplll Involving 

volatile, tozlCt gaaaoua and/or flaanable material shipped In bulk. 

i.  General and apeclflc safety procedures to follow are provided In spill 

guides arranged alphabetically by hazardoua material. 'This manual has 

been revised and reprinted a number of times since Its development in 

1973. and over a half million coplea have been distributed. 

In regard to providing emergency response Information, Section 109 

(d)(2) of the Hazardoua Materials Transportation Act requires the 

Department of Transportation to establish and maintain a central reporting 

system and data canter to provide law enforcement and flreflghtlng 

personnel with advice on meeting hazardoua materials transportation 

emergencies. 

Since 1970, when what is now Section 109(d)(2) was Just enacted, 

the Department has bean of the vlaw that the Manufacturing Chesilsta 

Association's CHEKTREC system provides juat aucb a 24-hour centralized 

hazardous materials emergency response capability. Considerable Federal 

staffing and support rasourcea would be required to duplicate the CHEHTREC 

program. Much of the technical information uaad by CHEhflREC is now 

freely and fully provided by hundreda of industry participants.  It la 

questionable as to whether a Federal mandatory arrangement could gain 

a similar rapport due to concerns that would be generated over the 

possible Federal use of information, supplied for emergency information 

purposes, for other activities such aa enforcement. 
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'' Kaallrlng that coioBunity eaargescy action plans and trained personnel 

are needed to correctly assess and efficiently deal with hazardous materials 

transportation Incidents trtien they do occur, the Materials Transportation 

Bureau contracted with the National Fire Protection Association for the 

development of a comprehensive training course for emergency response 

personnel. The 20-hour course stresses the Importance of defining the 

roles and responsibilities of the various concerned response groups and 

places particular emphasis on comnunlcatlon and coimand considerations. 

In sddltlon, the course presents a general overview of hazardous materials 

transportation, characteristics and classification of materials, sources 

of technical assistance, and situation analysis and decision making, but 

perhaps Its most Important feature Is its guidelines for use by local fire 

departments and police departments In their development and Implenentatlon 

of their own community emergency response plans. The course will be 

available for distribution early next month.  I believe it will prove a 

useful tool for strengthening the emergency planning and response capability 

of communities. 

I now have a few remarks on the proposed hazardous materials 

authorization bills, H.R. 11871, the Subcommittee's bill, end the Department 

of Transportation's request, H.R. 11872, both of which were introduced in 

the House on April 4 of this year. 

H.R. 11871 would amend Section 115 of the Hazardous Materials Trans- 

portation Act to authorize appropriations of $3,727,000 for Fiscal Year 

1979, the amount projected in the President's budget request. We do 

believe this amount is appropriate for the program as planned, based 
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on a thorough review using Che zero-based budgeting process of assessing 

objectives and impacts of various funding levels. However, this level 

of authorization doss not take Into consideration any contingencies that 

might arise during the year, requiring additional appropriations. 

The Administration, In H.R. 11872, has requested authorization for such 

suma necessary to carry out responsibilities under the Act for Fiscal Years 

1979 and 1980.  If the Coimlttee desires that specific annual amounts be 

authorized, we believe the level should provide sufficient latitude 

to meet both foreseeable program needs and any unanticipated requirements 

which might arise based on events. 

I This completes my statement, Mr. Chairman.  I would be happy Co 

answer any questions the Subcommittee may have. 
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(         304 -$        53 -15 
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103 9 -10 

$ 72,600 -$ 9,075 -11 
$        705 -<      164 -l» 

ACtacfaacnt D 

HAZAKDODS tUTEKIALS KZCUIATIOWS VIOLATIOWS AMD PffOKCEMZgT ACTIOMS 

OratATIVG 
ASKINISTKATIOM   ACTIOM 1976     1977 

(BuU «id       Vlolatlooa for which 
non-Bulk) Civil Penalty Action* tnltUtod        98R 

Civil Pnulty Action* Co^ilttod        240 
Total collectod $85,660 
Average penalty collected $  357 

MA Civil Penalty Actions Initiated 116 
Civil Penalty Actloos Coaplatod 94 

Total collected $81,675 
Average penalty collected %      869 

1/ 
FHUA ' Crlatnal Caaes Initiated 

CrlBlnal Cases Completed 
Plnea Adjudged 
Average Pine 

IM Criminal Cases Initiated 
Criminal Cases Coaf>let*d 

Pines Adjudged 
Average Pine 

Prosecution Declined By Department of 
Justlcs 

2/ 
Civil Penalty Actloos 

Totsl Collected 
Average Penalty Collected 

V 
UR» Criminal Penaltlas Initiated 

Civil Penalty Actions Initiated 
Civil Penalty Actions Co^leted 
Compliance Orders Initiated 
Compliance Orders Completed 

Total Collected 
Average Penslty Collected 
Wernlngs 

1. Data vlll be forthccMlAg. ... 

2. Actions undertaken by PIA, under the Pederal Railroad Ssfaty Act   of 1976, for alleged 
violstloos of Emergency Order No. 5 prohibiting biaplng and cutting off while in motion 
DOT 112A and 114A placarded tank cars. 

3. RSPD/MTB InltlataH Ite enforcef>*«t program la October 1977, Ho enforcement work had been 
accomplished by MTB prior to that data. 

1 1* +17 
0 5 + 5 
0 »4,350 +$4,350 
0 870 +      870 

10 14 +4 +40 
$15,500 $23,225 +$7,725 +50 
$ 1,550 $ 1.660 +$    110 + 7 

0 0 0 0 
•0 14 +14 . 

0 7 +7 . 
0 1 +1 . 
0 0 0 . 
0 $3,850 +» 3.850 . 
0 $550 $     550 - 

133 42 -91 - 
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Attactment ^ 

DEPAKTMBOT OF TRANSPOKTATION 

Research and Special Prograns Directorate 

Haterials Transportation Bureau 

Inconsistency Ruling (IR-1) 
April 4. 1978 

Applicant; 

Respondent: 

Laws Affected: 

Associated Universities, Incorporated, Upton, 
Long Island, New York 11973. 

City of New York (Bureau for Radiation Control, 
Department of Health). 

Mode Affected: 

Local: 

Federal: 

Highway. 

New York City Health Code, 1175.111, as 
amended through -January IS, 1976, pro- 
hibiting transportation of radioactive 
materials In or through the City. 

HMTA, $1104, 105. 
49 CFR Parts 170-173, 177. 

Ruling: Section 175.111 of the New York City Health Code, 
as amended through January 15, 1976, is not inconsistent 
with requirements of the HHTA or with requirements in 
regulations Issued to date thereunder. 

Announcement of intent to commence rulemaking to 
consider the need for routing requirements under 
the HMTA for highway carriage of radioactive materials. 
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Background. 

Chronology of the InconslBtencv Ruling Application 
of Associated Universities, Incorporated. 
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For highway carriers of radioactive materials, access to 
the mainland from Long Island was, and still Is, controlled 
by regulations of the New York and New Jersey Port Authority 
(Port Authority), the Trlborough Bridge and Tunnel Authority 
(Trlborough Authority), as well as by the City Itself. 
The facilities in the Port area that connect New' York with 
New Jersey are generally regulated by the Port Authority. 
The Trlborough Authority controls the area's Intrastate 
toll crossings, while the four lower Manhattan bridges across 
the East River from Brooklyn and Queens are operated by the 
City's Department of Transportation.  Between the require- 
•enta of the Port and Trlborough Authority, a hazardous 
•aterlals highway carrier must cross one of the City bridges 
to reach the mainland from Long Island.  Prior to enactment 
of Section 175.111, the City allowed radioactive materials 
carriers to cross only the lower level of the 59th Street 
Bridge with a police escort that was generally required while 
the carrier moved through the City on one of a number of 
possible truck routes.  Leaving Manhattan for the mainland, 
under Port Authority regulations, was possible only by cross- 
log the George Washington Bridge into New Jersey.  Although 
the route used by AUI's carriers before Section 175.111 be- 
came effective varied somewhat, the 59th Street Bridge and 
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the George Washington Bridge were necessary points In the 
route, necessitating passage through Manhattan (see map. 
Appendix A). 

Section 175.111 became effective on January 15, 1976, after 
notice and hearing (Appendix B).  It has the practical effect 
of forbidding the transportation of most commercial shipments 
of radioactive materials In or through the City.  On the same 
day, the Federal Government asked the Federal District Court 
for the Southern District of New York for declaratory and 
Injunctlve relief, arguing that Section 175.111 Is preempted 
under the Supremacy Clause and the Commerce Clause of the 
United States Constitution, and by the Atomic Energy Act of 
1954 and the regulations Issued under that Act.l  A preliminary 
Injunction was denied, and the case has not yet been argued on 
the merits.  Shortly after the Section 175.111 effective date, 
several of AUI's shipments of radioactive materials, otherwise 
subject to Section 175.111, were carried by passenger ferry 
from Long Island to Connecticut, in order to avoid the City. 

On March 1, 1977, AUI, affected by Section 175.111 as 
well as by the Hazardous Materials Transportaton Act (HHTA, 
Title I of Pub. L. 93-633), filed an application for an 
Inconsistency ruling, asking the Department of Transporta- 
tion for Its opinion as to whether Section 175.111 is incon- 
•Istent with, and thus preempted by, the HMTA or regulations 
Issued thereunder, based on the City's interdiction of truck 
traffic in radioactive materials from AUI's facilities on Long 
Island, New York, through the City to destinations in other 
States. 

The docket for this proceeding includes extensive public 
comment as well as the transcript of a public hearing held on 
November 10 and 11, 1977, all of which is available for public 
Inspection in the Dockets Section, Room 6500, 2100 Second 
Street, S.W. Washington, D. C. 20590. 

B.  Department of Transportation Hazardous Materials 
Regulations. 

This Inquiry concerns requirements of the HHTA and regu- 
lations Issued under the HMTA.  The substantive transporta- 
tion regulations Issued under the HMTA are codified at 
49 CFR Parts 170-179 and are referenced as the Hazardous 
Materials Regulations. 

A discussion of the DOT Hazardous Msterials Regulations 
Is aided by a familiarity with the basic history of those 
regulations.  Federal regulations concerning hazardous 
materials shipments by highway have existed since the 
first decade of this century under the administration of 
the Interstate Commerce Commission.  In 1967 those safety 
functions were transferred to the Department of Transportation. 
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On January 3, 197S, the HNTA was enacted, and on January 3, 
1977, the DOT Hazardous Materials Regulations were simultane- 
ously cancelled under 18 U.S.C. 834 (for highway carriage) 
and reissued under the HMTA (HM-134, Al FR 38173, September 9, 
1976), for present purposes, essentially unchanged.  On the 
same date, the preemption regulations, under which this pro- 
ceeding has been conducted, became effective (HH-138, 41 FR 
38167, September 9, 1976). 

Several observations may also be useful.  First, under 
18 U.S.C. 834, the Hazardous Materials Regulations applied 
to interstate carriers and their shippers, but not to purely 
Intrastate carriers and their shippers.  This distinction 
remains valid at present, although the HMTA authorizes 
application of the regulations to transportation that affects 
Interstate commerce.^  Second, the history of the Hazardous 
Materials Regulations for highway carriage has been one of 
an accommodation of Federal and State interests that is 
pragmatic and that recognizes, as have the courts, that 
local Interest in highway safety is well established and proper, 
and that a local exercise of police powers In support of that 
Interest is not to be lightly displaced.^  Third, the scope 
of Federal preemption in air, rail and water transportation 
Is historically greater than in highway transportation.  This 
document examines only highway transportation.  The effects 
of Section 17S.111 on the other modes of transportation are 
not considered. 

Most of the Hazardous Materials Regulations concerning 
highway carriage were transferred over to the HMTA from Title 
18, U.S.C.  However, the Federal Motor Carrier Safety Regu- 
lations have continued to rely in part on Title 18.^  Their 
application is not limited to hazardous materials carriers, 
but Part 397 of the Federal Motor Carrier Safety Regulations, 
which does concern the transportation of hazardous materials, 
was not reissued along with the Hazardous Materials Regu- 
lations because It was anticipated that 49 CFR Fart 177, 
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which also deals with highway carriage of hazardous materials, 
would be revised to Incorporate the pertinent requlrenents 
of Part 397.  Thus, before the BMTA was Inplenented, the 
routing instructions in 49 CFR 397.9 and the DOT Hazardous 
Materials Regulations for highway carriage were parts of 
essentially one regulatory scheme developed under 18 U.S.C. 834. 
The present scheme, so far as preemption goes, is bifurcated 
between the HMTA and Title 18.  For reasons subsequently 
stated, this inconsistency ruling will not attempt to interpret 
49 CFR 397.9. 

C.  Department of Transportation Preemption Procedures. 

This proceeding has been conducted pursuant to 49 CFR 
107.203-.2H and Section 112 of the HMTA (49 U.S.C. 1811). 
Section 112 of the HMTA expressly preempts "any requirement, 
of a State or political subdivision thereof, which is incon- 
sistent with any requirement" of the HMTA or regulations 
Issued under the authority of the HMTA.  Procedures codified 
at 49 CFR 107.203-.211, which consider prior court decisions 
regarding Federal preemption, provide a means for the Depart- 
ment to Interpret, in specific fact situations, whether a 
State or local requirement is Inconsistent with requirements 
of the HMTA or the regulations issued thereunder (which include 
49 CFR Parts 102, 107 and 170-179).  One of the purposes of 
the preemption regulations Issued under the HMTA is to provide. 
In the field of transportation safety, a source of clarifi- 
cation of this Federal-State relationship as an alternative 
to litigation.  Another purpose is to provide a basis for a 
waiver of preemption ("nonpreemption determination"), should 
that be necessary (49 CFR 107.215-. 22S) . 

The City haa argued that the word "inconsistent," as 
used in Section 112 of the HMTA, Is more restrictive thsn 
described by regulation at 49 CFR 107.209(c).^  Under that 
description, upon which this proceeding is bssed, "incon- 
sistency" describes situations wherein it is not possible to 
comply with both Federal and State requirements, and aitu- 
atlons wherein State requirements are an obstacle to the 
accomplishment and execution of the Federal law.  The City 
asserts that "inconsistent" refers to situations described 
only by the first test, citing Jones v. Rath Packing Co., 
430 U.S. 319 (1977).  However, an analysis of Jones Indicates 
that the case docs not stand for the proposition that "incon- 
sistent" means only the dual compliance test.^  Even if the 
City's view of the holding in that case is accurate, there 
is little reason to believe that Congress had in mind only the 
first test in Section 112 of the HMTA.  Congress Intended that 
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Section 112 be capable of precluding both "a multiplicity 
of State and local regulations and the potential for varying 
aa well as conflicting regulations In the area of hazardous 
•aterlals transportation."  This purpose requires preemptive 
results Buch wider than a voiding only of those State laws 
whose effects are either to drive persons into nonconpliance 
with Federal requlreaents, or to penalise those persona that 
do coaply.^ 

Another point supporting the DOT position on use of both 
tests to ascertain the occurrence of preemption under Section 
112 arises from the purposes of Section 112(b).  Under para- 
graph (b), preemption of a State requirement is waived if 
the State demonstrates to the Secretary that its requirement 
meets two additional tests:  the State requirement must pro- 
vide a level of safety at least equal to that provided by 
Federal requirements under the HMTA, and must not unduly 
burden commerce.  The statutory history^ Indicates that para- 
graph (b) waivers were thought likely to be used in emergency 
situations, although they are clearly not limited to emer- 
gencies, since a waiver continues in effect so long as the 
State requirement is effectively enforced and administered. 
It is difficult to see how a paragraph (b) waiver could be of 
aignificant use In an emergency situation unless that waiver 
gives the State requirement a clean bill of health under the 
HMTA.  If the waiver applies only to the extent that a dual 
compliance problem exists, the possibility of preemption 
under the second test will continue to hinder necessary State 
action. 

The effect of Section 112 depends heavily on the word 
"requirement" as well as on the word "Inconsistent."  Pre- 
emption cannot occur without the existence of a Federal 
"requirement" under the HMTA, which we construe to mean an 
obligation to act or to refrain from action.  An HMTA require- 
ment may completely regulate a given subject, or may represent 
an affirmative finding that only limited regulation Is desir- 
able.  In either event, to determine whether preemption has 
occurred under Section 112 of the HMTA, it Is necessary first 
to Identify an HMTA requirement against which an identified 
State or local requirement can be evaluated for inconsistency. 

The importance of an adequate Identification of an 
HMTA requirement in evaluating a possibly inconsistent State 
or local law also follows from the language of Section 112(b). 
When an HMTA requirement cannot be adequately identified, a 
waiver of preemption for a State requirement may not be pos- 
sible, since the first waiver criterion in Section 112(b) 
may not be met because the level of safety established by 
Federal requirements cannot be determined.  Even if It is 
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possible to graat a waiver for State requlreaents ostensibly 
preenpted under unidentified Federal requirements, the value 
of such a waiver would be nlnlmal, since it would never 
be clear whether the waiver would successfully survive sub- 
sequent anendments to the requlrementa of the Hazardous 
Materials Regulations .1''  The point of an express ststeaent 
of preenptlon such as Section 112 is to clarify respective 
Federal and State responsibilities.  An adequate identifi- 
cation of preemptive Federal "requirements" is inherent in 
that purpose. 

Once a Federal requirement under the HMTA has been Identi- 
fied, then the two tests for preemption stated at 49 CFR 
107.209(c) are employed to determine whether preemption occurs. 
The first test concerning dual compliance is logically a sub- 
set of the second test, but it is stated separately because 
it is a convenient and relatively easily spplied test.  In 
fact, the inability of a member of the public to comply both 
with Federal and State requirements is a result of conflict 
between two requirements, the Federal requirement in itself 
being an explicit statement of Congressional purpose carrying 
specified penalties for noncomplisnce. 

The Federal requirements which this proceeding must con- 
sider are to be found in regulations Issued by the Secretary 
of Transportation to Implement the HMTA (see Part II of this 
document).  Since the genersl purpose of the HMTA is stated 
therein to be the improvement of the Secretary's regulatory 
and enforcement authority to protect the Nation against in- 
herent risks in the transportation of hazardous materials, and 
the HMTA consists primarily of grants of discretionary authority 
to the Secretary, the "achievement and execution" of the HMTA 
occurs essentially through regulations Issued by the Secretary. 
As a consequence, an examination of a regulatory requirement 
Issued under the HMTA must rely heavily on the regulatory 
objectives intended by Issuance of the regulation in question. 
If a State and a Federal regulation can both be complied with, 
the second test will require an examination of the purposes 
of the Federal regulation in the context of the body of regu- 
lations in which it appears, as well as in the context of the 
HMTA itself. 

It is our view that any preemption that may occur under 
the HMTA (st least to the extent thst the Federsl Interest in 
Issue concerns an Imposition of obligations on mambers of the 
public) is described in Section 112.  That section applies to 
"any requirement" in the HMTA or in regulations issued under 
the HMTA.  To view Congress' use of the word "inconsistent" as 
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limiting Section 112 preemption to that occurring under the 
dual compliance test Is to restrict that section to an 
extremely limited function, not a result sanctioned either 
by the language of the section or by the legislative history. 

II.  Section 175.111 Is Not Inconsistent With Requirements 
Contained In the Text of the HMTA. 

Express preemption under Section 112 of the HMTA occurs 
upon the existence of mutually Inconsistent HMTA and State 
or local requirements.^^  Such requirements, or obligations to 
act or to refrain from action, exist both In the text of the 
HMTA and In regulations Issued under the HMTA. 

The word "requirement" as used In Section 112 vlll most 
frequently concern requirements imposed by the Secretary, 
by regulation, on shippers, carriers, container manufacturers 
and others Involved In the transportation of hazardous materials 
otherwise it will concern requirements Imposed by the HMTA 
on those persons who violate regulations issued under the HMTA 
by the Secretary.  In either case, requirements of this kind 
Imposed on members of the public require implementing regu- 
lations to exist, since without Implementing regulations, the 
HMTA does not Impose obligations on members of the public. 
Such requirements as the HMTA imposes that exist without 
Implementing regulations are requirements on the Secretary 
and consequently are not pertinent to this proceeding. ^^  As a 
result. It is in regulations issued under the HMTA that re- 
quirements must be found upon which this proceeding's Inter- 
pretation can be based. 

This view of HMTA preemption conforms to Section 114 
of the HMTA which directs that actions taken under prior laws 
(such as 18 U.S.C. 834) continue to be valid while the DOT 
hazardous materials regulatory program Is brought into con- 
formity with the HMTA.  Imposition of preemption-backed re- 
quirements on shippers and carriers as an Immediate result 
of enactment of the HMTA would disrupt this phased transition 
from regulation under older statutes to regulation under the 
HMTA, which generally leaves the imposition of requirements 
to Secretarial discretion. 

In view of thls^ It is clear that Section 175.111 is not 
Inconsistent with any requirement contained In the text of the 
HMTA. 
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III.  Section 175.111 1» Hot Inconsistent With ReRulatlon* 
Preeently In Force Onder the HMTA. 

The DOT Hazardous Materials tegulatlona Implenent the 
HMTA by prescribing as obligations for shippers, carriers and 
other persons, the necessary conditions for highway transports 
tlon of hazardous materials.  Compliance with the Hazardous 
Materials Regulations Is necessary for transportation of haz- 
ardouB materials by Interstate highway carrier but does not 
relieve a shipper or highway carrier of Its obligation to com- 
ply with State and local laws.  State and local regulatory 
agencies obviously have and exercise transportation safety 
responsibilities, especially as regards traffic control and 
Immediate reaction to emergency situations.  Conditions not 
addressed under the HMTA may be properly regulated by State 
and local agencies within bounds set by other Federal laws. 

A. It Is Possible to Comply With Both Section 175.111 
and the DOT Hazardous Materials Regulations. 

While It Is true that compliance with Section 175.111 
logically results In the absence of radioactive materials 
shipments In New York City and the consequent absence of 
radioactive materials tranaportatlon activities within the 
City to which the Hszardous Materials Regulations can apply, 
the proper test Is whether compliance with Section 175.111 
can trigger enforcement action under the HMTA, or vice-versa, 
Clearly, Section 175.111 does not require any action that 
could conceivably result In a violation of the DOT Hazardous 
Materials Regulations, and the fact of compliance with HMTA 
requirements cannot cause a violation of Section 175.111. 

B. Section 175.111 Does Hot Stand as sn Obstacle to 
the Accomplishment and Execution of Regulations 
Presently In Force Under the HMTA. 

Essentially, four arguments are available to support 
ADI's assertion that Section 175.111 Is Inconsistent with 
regulations Issued under the HMTA. 

ARGUMENT  (1)  The Hazardous Materials Regulstlons authorize 
shipment of radioactive materials made In conformity 
with requirements therein.  A complete ban that 
applies to most radioactive materials shipped by 
Interstate carrier In compliance with those 
regulations frustrates thst authorization. 

13 
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This argument falls to Identify adequately a requirement 
in the Bazardous Materials Regulations from which Inconsistency 
•ay be deduced.  To say that Section 175.111 addresses radio- 
active materials that are also regulated under the UMTA Is not 
sufficient to establish Inconsistency, since Inconsistency Is 
keyed to the existence of "requirements."  Present requirements 
under the HHTA concerning radioactive materials carriage by 
highway do not circumscribe radioactive materials so as to 
control routes of movement, which is the basic thrust of 
Section 175.111.    Even assuming all HHTA regulations con- 
cerning radioactive materials may be treated as a single 
requirement, those regulations do not obligate any carrier 
to avoid certain locations. 

ARGUMENT  (2)  Section 175.111 Is inconsistent with HHTA 
regulations concerning radioactive materials 
transportation.  Those regulations generally 
preempt State and local regulations on that 
subject. In support of the regulatory scheme 
developed under the Atomic Energy Act of 1954. 

The compatibility between the DOT Hazardous Materials 
Regulations and those under the Atomic Energy Act is inten- 
tional, reflecting a division of overlapping tranaportation 
authority between the Atomic Energy Act and transportation 
statutes such as 18 U.S.C. 83A, which is addressed in a Memo- 
randum of Understanding (MOU)'^^ between DOT and the old Atomic 
Energy Commission.  One example of reliance on the Atomic Energy 
Act which occurs frequently in DOT regulations is reference to 
the Nuclear Regulatory Commission regarding qualification of 
Type B packagings.  However, the basic difficulty with this 
argument is that the Atomic Energy Act cannot cause preemption 
under the HHTA. 

Certainly, the regulatory scheme developed under the 
Atomic Energy Act was known and accommodated by the MOU and the 
regulations themselves, but neither the HHTA, ° the Hazardous 
.Materials Regulationa, nor the MOU reflect any apeclal status 
for radioactive materials.  The DOT regulations in fact treat 
radioactive materials in essentially the same fashion as 
other hazardous materials, except for the distinct techniques 
accessary to deal with radiation hazarda Instead of chemical 
or biological hazards.  The MOU recognizes that the division 
of responsibilities for regulating the transportation of 
radioactive materials, as agreed by the signatory agencies. 
Is "subject to their respective statutory authorities . . ." 
The agreement was entered at a tine when DOT regulations were- 
based on 18 U.S.C. 834, but relssuance of DOT regulations 
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under the HMTA has not affected the agreement or the regulatlans 
themaelvea Inaofar aa radioactive materlala are concerned: 
the DOT regulatlona treat radioactive aaterlals aa one of a 
nunber of claaaea of naterlala with recognized tranaportatlon 
hazarda.  The fact that radioactive aaterlala, rather than 
•zploalvea, flaaaablea, or aoBe other claaa of hazardoua 
materlala, are the aubject of certain DOT regulatlona doea 
not carr; with It apeclal or dlatlnctlve preemptive effects. 

ARGUMENT  (3)  Section 175.111, by forbidding tranaportatlon 
of radioactive materials, la Inconslatent with DOT 
regulatlona which also forbid transportation of 
certain materials or categories of materlala, but 
which do not forbid the movement of radioactive 
materlala. 

An examination of the Hazardous Materials Table 
(49 CFR 101) reveals that some materials are Intrinsically 
so dangeroua that their transportation Is completely forbidden. 
This argument concludes that, because radioactive materials 
have been thoroughly considered st A9 CFR 389 et^ seq. and 
are not forbidden from tranaportatlon, the City may not forbid 
their tranaportatlon.  in essence, the City's choice of a for- 
bidden material is said to be incoosisteot with the forbidden 
materials identified under the HMTA. 

Materials forbidden from transportation under the HMTA 
include, for example, unatable explosives and loaded firearms. 
In most cases, transportation is forbidden because the material 
In question behaves in an unpredictable manner.  Unstable 
exploalvea may detonate and loaded firearma may discharge 
regardless of any practical packaging or handling precautions 
taken by ahipper or carrier. 

Radioactive materials, by comparlaon, are notably pre- 
dictable in the radiation hazarda they pose and can without 
question be shipped safely in the normal course of tranaporta- 
tlon.  It would be extremely hard to support the assertion 
that radioactive materlala, even materlala with very high 
radiation levela, cannot be moved aafely under any clrcum- 
atancea, given the excellent twenty-five year record of their 
commercial tranaportatlon.  The City's aaaertlon, however, 
la that Section 17S.111 is necessary because of the populstion 
denslty^^ of the City, not because the characteristics of radio- 
active materlala render them abaolutely unsulted to trans- 
portation.  Consequently, Section 175.111 does not frustrate 
the purposes of identification under the HMTA of materials 
forbidden from transportation. 
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ARGDMENT  (4)  Section 175.111 Is Inconslatent With 
49 CPR 397.9. 

The City has urged that Section 17S.111 supports and 
advances the purposes of 49 CFR 397.9.  This provision of 
the Federal Motor Carrier Safety Regulations Is a requlre- 
nent binding certain highway carriers of hazardous materials 
to avoid densely populated areas unless there Is not any 
other practicable route, "practicable" being defined therein 
to exclude consideration of the carrier's operating conven- 
ience.  The City urges that water carriage of AUI shlpaents 
Is a "practicable" alternative. 

The City's position essentially Is that its dense popu- 
lation justifies the expense and Inconvenience of aovlng 
radloatlve materials by non-highway modea along routes out- 
side the City, because the consequences of a major accident 
are too extreme to be tolerable, however remote the prob- 
ability.  The City has expressed concern with the effects of 
the Port Authority and the Triborough Authority's restrictions 
on use of the bridges which access the mainland from Long Island, 
which before enactment of Section 175.111 had the effect of 
funnelling traffic in radioactive materials through Manhattan. 

An opinion of the Department of Transportation General 
Counsel, Issued in 1976, is attached as Appendix C.  That 
opinion Interprets 49 CFR 397.9 as not requiring a highway 
carrier to consider transshipment by a non-highway mode.  The 
Federal Motor Carrier Safety Regulations have not been issued 
under the HMTA,^' and consequently any preemptive effects that 
49 CFR 397.9 may have do not arise under the HMTA.  Should 
that provision have the effect of preempting Section 175.111, 
the HMTA does not provide any basis for a waiver of preemption. 
For these reasons, this discussion will attempt no further 
elaboration of 49 CFR 397.9 beyond that contained in Appendix C. 

However, the City's reliance on 49 CFR 397.9 reflects 
the fact that the City's "ban" considered in terms of its pur- 
poses does not differ analytically from a routing restriction. 
To assert the contrary is to assert that there is not any 
local Jurisdiction whose characteristics would Justify its 
total avoidance by hazardous materials highway carriers.  Such 
an assumption is implicit In 49 CFR 397.9, which authorizes 
carriage through populous areas if there is not any other 
practicable alternative highway route.  However, no such 
assumption appears in any of the regulations issued under the 
HMTA, since those particular regulations do not now include 
any routing requirements, even though the HMTA authorizes 
the Imposition of such requirements. 
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IV.  Conclusion 

There Is not sny Identlflsble requlrenent In the text of 
the HMTA or In regulations Issued thereunder tbst provides a 
bssls for a finding of Inconsistency with Section 175.111. 

Section 175.111 la nost analogous to a routing require- 
ment In terms of Its purposes and effects.  The lack of a 
routing requirement under the HMTA, which expressly authorises 
such a requirement, means that existing regulstlons Issued 
under the HMTA do not occasion Inconsistency with Section 
175.111.  Although 49 CFR 397.9 Is a routing requirement, it 
is not bssed on the HMTA end s finding regarding Inconsistency 
under the HMTA cannot apply to that provision of the Motor 
Carrier Safety Regulations. 

Even considering the HMTA Hszardous Materials Regulations 
generslly, those regulations do not relieve csrriers of their 
obligation to comply with local requirements such aa Section 
175.111.  The fact that Section 175.111 and the Hazardous 
Msterials Regulations both apply to radioactive materials 
carries no special preemptive signlficaoce, since radioactive 
materials are addressed in the Haxardous Materials Regulations 
as merely one of s number of clssses of hezerdous materials. 
Because Section 175.111 is not concerned with whether it Is 
possible under sny conditions to carry radioactive materlala 
ssfely by hlghwsy, it does not conflict with identifleation 
under the Hazardoua Materials Regulations of those materials 
for which trensportation is entirely forbidden in U.S. com- 
merce. 

In considering the sbove, the MTB has decided to issue, 
within the next sixty dsys, sn sdvance notice of proposed 
rulemaklng, to aid in a decision ss to whether some form of 
Federal routing requirement Is needed. 

In spite of the conclusion resched that Section 175.111 
is not presently preempted by the HMTA, there are several 
aspects of that local requirement which concern the Materials 
Transportation Bureau. 

(1)  A baalc concern la the inclusion of almost all radio- 
active materials shipped commercially within a single cstegory 
in Section 175.111.  All are subjected thereby to a near total 
prohibition In transportation.  Justification for the prohi- 
bition relies on the remote possibility of s substantial re- 
lease of high specific activity radioactive materials.  Rsdio- 
sctlve materials, like corrosives snd other classes of hszsrdoua 
materials, rsnge over a wide spectrum of hazard levels, and the 
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Federal regulatory Bcheae makes dlsclnctlona betweeo levels 
of activity.  The Federal scheme also dlstInquishes between 
the physical and chemical forms In which a given material may 
be shipped, which bears on the likelihood of the material 
being easily dispersed.  These distlnctloos find no place 
in Section 17S.111. 

(2)  Any attempt at evading the Section 17S.111 pro- 
hibition will probably Involve transportation in unplacarded 
motor vehicles, in violation of DOT requirements (evidence of 
noncompllance with Section 17S.111 has not been raised in this 
proceeding) . 
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(i)      It may not be prudent for safety decisions of the far 
reaching effects of Section 175.111 to be made solely by local 
governments.  It is unfair, and possibly not conducive to 
overall safety, to ask other locations to accept and handle 
additional commerce in materials which a Jurisdiction such as 
New York City decides it will not accept.  As is true in other 
areas of State and local activity, neighboring jurisdictions 
may find it necessary to reciprocate.  A proliferation of local 
bans like Section 175.111 dealing with hazardous materials 
carriage will result in a disrupted national transportation 
network that is at best confusing, at worst chaotic, and neither 
condition advances transportation safety. 

On the other hand, in the absence of Section 175.111 the 
number of shipments of high level radioactive materials through 
the City is likely to increase substantially.  Brookhaven is 
a relatively snail shipper of radioactive materials, since 
its activities are research oriented.  Long Island Lighting 
Company (LILCO) expects, possibly within twelve years, to be 
operating three reactors at two sites on Long Island for the 
commercial production of electric power.  While Brookhaven 
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L^'-trr Santman 
Acting Director 
Materials Transportation Bureau 
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FOOTNOTES 

Dnited States v. City of Mew York, No. 76 Civ. 273 (S.D.N.Y., 
filed January 15, 1976). 

HMTA, f 103(1).  Authority for regulating intrastate 
commerce is discussed in the preamble to the final rule 
in Docket HM-134 (41 FR 38175 et^ seq. , September 9, 1976). 

This view is articulated in cases, such as South Carolina 
V. Barnwell Brothers, Inc., 303 U.S. 177 (1938), which 
concern application of the Commerce Clause to State 
legislation in circumstances that do not Involve Con- 
gressional action.  For a recent similar example, see 
Raymond Motor Transportation, Inc. v. Rice, 46 LW 4109 
(February 21, 1978).  This view has also been employed 
by the Supreme Court as a principle of statutory con- 
struction.  Welch V. New Hampshire, 306 U.S. 79, 85 
(1939); Maurer v. Hamilton, 309 U.S. 598, 614 (1940); 
Jones, at 525. 

49 CFR 171.2(b). 

49 CFR Parts 390-397.  The Federal Motor Carrier Safety 
Regulations generally cite f 204 of the Interstate Com- 
merce Act as amended (49 U.S.C. 304) as authority.  Part 397, 
which concerns parking and driving rules for the transport- 
ation of hazardous materials, also cites IB U.S.C. 834, 
upon which the Department's Hazardous Materials Regu- 
lations for highway carriage relied until reissued 
under the HMTA.  The Federal Motor Carrier Safety 
Regulations (except {< 397.3 and 397.9) have since 
been Incorporated by reference in regulations under the 
HMTA.  HM-157, 43 FR 4858, February 6, 1978. 

Letter from N.Y.C. Assistant Corporation Counsel to 
Office of Hazardous Materials Operations, October 21, 1977. 
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Ch« Fall Packaging and Labeling Act and a California 
raqulremenc concerning display of weight of content! on 
packagea of flour.  The FFLA preemption provision only 
covered one section of the FFLA rather than the entire 
Act (unlike I 112 of the HMTA).  The Court found pre- 
emption based on the purposes of the FFLA as a whole, 
after concluding that the narrower terns of the express 
preemption provision did not cause preemption.  The 
Court expressed the latter conclusion by stating that 
the California requirement was not Inconsistent with 
the FFLA express preemption provision.  However, that 
provlaloD was limited, rather than encompassing the 
full range of preemption that could occur under the FPLA. 

8. S. Kept. 93-1192, 93rd Cong., 2nd Seas.. 37-38 (1974). 

9. Id. 

10. Although the BMTA, In i 112(b), provides that a waiver 
of preemption continues In effect so long as the local 
requirement for which waiver Is given Is effectively 
administered and enforced, a new regulatory requirement 
Issued under the HMTA after the date the waiver occurs 
may cause preemption of the local requirement.  The 
waiver cannot apply prospectIvely to regulatory require- 
ments not in existence at the time it Is granted. 

11. This discussion should not be confused with questions 
involving common carrier obligations and tariff restrictions. 
Such questions do not involve HMTA preemption of State or 
local transportation requirements. 

12. See RHTA, I 105(c) for sn example.  The general purpose 
of the HMTA as stated in t 102 is "to Improve the regu- 
latory and enforcement authority of the Secretary of 
Transportation to protect the Nation adequately against 
the risks to life and property which are inherent in the 
tranaportatlon of hazardoua materials In commerce." 
The exercise of most of that authority la discretionary 
rather than mandatory. 

13. Cf^. Florida Lime and Avocado Growers, Inc. v. Faul, 373 
U.S. 132, 142-43 (1963). 

14. The Secretary of Transportation is specifically authorised 
to issue regulations governing routing in consultation 
and cooperation with the Interatate Commerce Commission. 
BMTA. f 105. 
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15. Memorandun of Understanding (HOU) Between the U.S. D.O.T. 
and the U.S. A.E.C. for Regulation of Safety In the Trans- 
portation of Radioactive Materials Under the Juris- 
diction of the D.O.T. and the A.E.C, March 22, 1973. 
This MOU is still effective despite the separation of the 
AEC Into the Nuclear Regulatory Comnlsslon and the 
Energy Research and Development Administration, and 
the letter's Incorporation into DOE. 

16. i 108 of the HMTA does directly concern the shipment of 
radioactive materials by passenger-carrying aircraft, 
but the section has no particular relevance to the pro- 
position that regulations under the HMTA do not reflect 
an Intention to preempt State and local requirements to 
the extent they might be preempted by action under the 
Atomic Energy Act of 1954. 

17. Letter from N.Y.C. Assistant Corporation Counsel, n. 6, 
supra; Testimony of Dr. Leonard Solon, Director, Bureau 
for Radiation Control, Public Hearing on the Transportation 
of Radioactive Materials, November 10-11, 1977, Transcript 
at 20 ejc seq. 

18. Letter from N.Y. C. Assistant Corporation Counsel, n. 6, 
supra. 

19. See n. 5, supra. 

20. As much as 20Z of the electricity supply of the United 
States may be fission-generated by 198S.  Executive Office 
of the President, The National Energy Flan 71 (April 29, 
1977). 

21. DOE, Report of Task Force for Review of Nuclear Waste 
Management 12 (February, 1978). 
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APPENDICES 

A. Hap showing route used by AUI's carrier prior to 
•nactment of Section 175.111. 

B. Text of Section 175.111. 

C. DOT General Counsel's opinion Interpreting A9 CFR 397.9. 
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APPENPIX A 

Ceo. Vaahlsxton Bridge 

New Jersey 

Lincoln Tunnel 
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APPENDIX B 

HEALTH SERVICES ADMINISTRATION 
DEPARTMENT OF HEALTH   , , 

RtMlutioMAdoptcd   Q^/C^'' -rr,^/ 

AT A MEETING OF THE BOARD OF HEALTH OF THE DEPARTMENT OF 
Heaith hcU JaiiuU7 IS, 1976. the (ollowinc resolution wai adopted: 

Resolved, that section 175.111 a( the New York Citr Health Code, as repealed and 
recnacted bjr resolution adopted on the fiiteenth day of November, nineteen hundred serenty- 
tbrcc and filed with the City Clerk on the twentieth dar of November, nineteen hundred 
Mvcniy-threc, be and the same hereby is amended by adding a new subsection (1) thereto; to 
follow subsection (k) thereof, to be printed together with explanatory notes, to rod •* 
fellowi: 

(I) Notwithstanding the foregoin|[ provisions of this scclioa a Certificate of Emcr* 
gtncjr Transport issued by the Conunissioner or his designated representative shall be 
reqwrcd lor each shipment, to be transported through the u;y or brought into the GXf, 
•f a«]r of the fol lowing materials: 

(1) Plutonium isotopes in any quantity and form exceeding two grama or 20 curies^ 
whielievcr is less: 

(2) Uranium ennrichcd in the isotope U-23S exceeding ZS atomic per cent of 
tke total uranium con:ent in quantities whoe the U-235 content exceeds one kilogram; 

(3) Any of the aainides (i.c dements with atomic number 89 or greater) the 
aclivinr of which exceeds 20 curies: 

(4) Spent reactor fuel elements or mixed fission products associated with sock 
•pent fuel elemetus the acnvity of which exceeds 30 curies: or 

(5) Any quantity of radioaaivc material <pecified as a "Large Quantity' by 
the Nuclear Regulatory Commissioa in 10 CFR Part 71, entitled 'Paclaging « 
Radioactive Material for Transport." 

NOTES: SubiKtion (1) «-u ziiei by resolution adopted on January 15, 1976.to require 
the approval of the Commissioner or his dnignated representative through the issu- 
ance of a Certificate oi Emcrjency Transport ior the transport or the bringiRg into this 
City of specified large quantities of plutonium, enriched uranium and other actinides and 
spent reactor fuel elements which would present a great hazard to public health in this 
dcfuely and highly populated City. It is intended that such Certificate will be issued for 
the most compelling reasons involving •jrjs'.t public policy or national security interests 
transcending public health and saiety concerns and that economic consideration alone 
•tU not be accepuBle as iustihcaiion for the issuance oi such Certincaie. Such Certifi- 
cmtci arc also intenued to be issued :or hectocurie and kilocurie cobalt-<0 and cesium-137 
leletherapy sources e=ipk>yed in therapeutic radiology and biomcdical research or edu- 
cational purposes and tor nr.edica! devics deii<r.ed ior individual human application (eg., 
cardiac pacemakers) containing plu:onium-238. promethittm-147 or other radioactive 
<aatcriaL This subsection is not intended to apply to small quantities of specified radio- 
active materials intended for therapeutic radiology and biomedical research or educational 

I       Roolved. further, that subsection (c> of section 175.111 of the New York Gty Health 
•Cede, a* repealed and reenacttd by resoktion adopted on the fifteenth day of November, 
nineteen hundred seventy-three and filed with the City Clerk on the twentieth day of 
November, nineteen hundred icveniy-three, be and the same hereby is amended, to be 
printed together with explanatory notes, to read as follows: 

(c) This seaion shall not 'apply to radiation sources shipped by or for the United 
Siaets Government for military or national security purposes or which are related to 
natioful defense. Nothing herein shall be construed as requiring the disclosure of any 
defense information or restricted data as defined in the Atomic Energy Act of 1954 and 

I the Energy Reorganisation Act of 1974, as amended. 
NOTES:   Subsection (c) was amended by resolution adopted on January IS. 1976 to 
eeafem it* provisions with subsection (I) adopted by the same resolution. 

Rcaolved. further, that this resolution shall take elTcct immediately, 
A iniacapy. 
j20 PATRICIA J. CARUSO. Acting Secretary. 



70 

APPENDIX C 

OFFICE OF THE SECRETARY OF TRANSPOitTATION 
WASHINSTOH, OX. 

KAY 12 an 

Peter L. Strauss. Esq. 
General Counsel 
Ruclear Regulatory Cooalsslon 
Uashlnston, D. C. 20SS5 

Dear Mr. Strauss: 

This Is In response to your letter of March 16, 1976, requesting the 
Departaent of Transportation's (DOT) Interpretation of 49 CFR ft 397.3 
and 397.9, two Federal Highway Adninlstratlon (FHUA) regulations 
dealing with the safe transportation of hazardous aaterlals In conoerce. 
The regulations at lasuc are contained In 49 CFR Pert 397 - Transporta- 
tion of Hatardous Materlala; Driving and Parking Kulas, and raad as 
follows: 

f 397.3 State and local laws, ordinances, and regulstlons. 

Every notor vehicle containing hazardous materlala aust be 
driven and parked in compliance with the laws, ordinances, and 
regulations of the jurisdiction in which it Is being operated, 
unless they are at variance with specific regulations of the 
Departnent of Transportation which are applicable to the opera- 
tion of that vehicle and which inpose a sore stringent obligation 
or restraint. 

I 397.9 Routes. 

(a) Unless there is no practicable alternative, a aotor 
vehicle which contains hazardous Baterials must be operated over 
routea which do not go through or near heavily populated areas, 
placea where crowda are assembled, tunnels, narrow streets, or 
alleys. Operating convenience is not s basis for determining 
whether it Is practicable to operate a motor vehicle In accord- 
ance with this paragraph. 

(b) Before a motor carrier requires or permits a motor 
vehicle containing Class A or Class B explosives to be operated, 
be must prepare a written plan of a route that cooplles with the 
rules in psragraph (a) of this section for that vehicle and must 
furnish a copy of the written plsn to the driver. However, the 
driver may prepare the written plan as agent for the motor carrier 
when the driver begins his trip at a location other than the 
carrier'a terminal. 
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Tha laauaa ralacd by your lattar eoncara tbi vallxllty of thrae aaaartlona. 

1. Tha aaaertlon that i9  CTR t  397.3 la Intendad to raqulre cowpllance 
ulth local raatrlctlonB that are tanta»ount to a ban on the tranaportatlon 
of radioactive •aterlala through or la the local jurladlction. 

In adopting I 397.3 on March 31, 1971, tha Director of FHIU'B Bureau of 
Motor Carrier Safety (BMCS) Bade tha following atataaant: 

. . . i 397.3 aerely appllea to Tehldea tranaportlng hazardoua 
•aterlala, a rule which haa been In force for Interatate carrlara 
generally for many ycara (aee 49 CFR I 392.3). Ro undue burdena 
appear to have reaultcd fron requiring thoac ease carrlera to 
obey local and State law*. The only novelty In restating tha rule 
In Part 397 la that it vlU now apply to Intraatate BoveBenta of 
hazardoua aaterlala by Interatate carrlera. The clalja that thla 
action will Ijqwae new and unbearable obllgatlona appeara to be 
an overatateaant. 36 FK M74, March 13, 1971. 

The full aeanlng of the atateaent that "... I 397.3 aerely appllea to 
•ehldaa tranaportlng hazardoua aaterlala, a rule which haa been In force 
. . . for many yeara (aee 49 CFK I 392.2)" becoaes clear when the relatlon- 
ahlp between Parta 392 and 397 la underatood. Theae Farta both contain 
driving and parking rulea applicable to aotor carrlera (cooKm, contract, 
and private) who engage In Interatate or foreign comerce. The rulea In 
Fart 392 are of a general nature and are to be coaplled «rlth by aotor 
carrlera without regard to the property being tranaported. Tha rulea In 
Fart 397 are additional driving and parking rulea conaldered neceaaary to 
anaure the aafe tranaportatlon of hazardoua aaterlala by aotor carrlera. 
When hazardoua aaterlala arc being tranaported a aotor carrier auat coaply 
with the driving and parking rulea of both Part 392 and Fart 397. 

Section 392.3, referred to In the above atateaent, haa been redeslgnatad 
I 392.2 and la, except for alnor language dlfferencea. Identical to 49 CFK 
f 397.3. Tha aubatance of preaent i 392.2 haa been In exiatence (under 
•arloua other aectlon dealgnatlona) alnce 1952. Whatever the aectlon 
dealgnatloo. It haa alwaya baen aabodlad under a part entitled "Driving 
of Motor Vahldea" having the aaae applicability aa preaent Part 392. 

Although I 397.3 waa not adopted until 1971, there did exist for aany yeara 
prior to 1971 other regulations (Part 397 and its predeceasor Part 197) 
relating to the driving and parking of aotor vehicles which transport 
hazardoua aaterlala. The addition of i 397.3 was aade, along with other 
changes to Part 397, In an effort further to reduce the level of rlaka 
Involvad In the aovaaant of hazardoua aaterlala. By adopting f 397.3, 
the BMCS gave specific recognition, aa the ICC had under I 392.2 with 
regard to general driving rules, to the llalta of Federal Governaeot 
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•atborlty and capability to aatabllah ralaa tovamlag all phaaaa of tha 
driving and parking oparatlona of aotor Tahlclaa contalnlst hazardoua 
•atarlala. Aa acatad by the Dlractor, IMCS, on March 13, 1971, "The 
only Dovalty In raautlas tha rula [f 392.2] la Part 397 la that It 
vlll now apply to latraatata Boraaanta of haxardoua aatarlala by Intar- 
atata carrlara." 

Bacauaa Parta 392 and 397 both contain parking and drlTlng rulaa and 
alnca I 397.3 la ala(>ly a raatataaant of I 392.2, differing only In that 
It haa a llaltad application to aotor carrlara tranaportlng hacardoua 
•atarlala, tha acopc of co^llancc with Stata and local lava, ordlaancaa, 
and ragulatlona that can be required under the language of I 397.3 cannot 
be broader than that required under I 392.2. An hlatorlcal view of 
I 392.2 la tbarafora naceaaary. 

Tha praaant fon of f 392.2 ma flrat aaan (with alnor language dlffarencaa) 
•a part of a aajor revlalon to the Interatate rwirce CriMitaalon'a Motor 
Carrier Safety ReguUtlona (49 CTK Parta 190-197) publlahad on May 15. 1952 
(17 PR 4422).!^/ The predeceeaor of I 392.2 ma contained In Part 192 - 
Driving of Motor Vehlclea: 

I 192.3 Drlvlnt rulaa to be obeyed. 

•vary aotor vehicle ahall be driven In accordance with the 
Xawa. ordlnancaa, and ragulatlona of tha jurladlctlon In which 
It la being operated, unleaa auch lawa, ordlnancaa, and ragula- 
tlona are at variance with apeclflc regulatlona of thla CniMlaalon 
which lapoae a greater afflraatlve obligation or raatralnt. 

In tha ICC taport (54 M.C.C. 337) acttlng forth the general baala and 
purpoae of the Nay 15, 1952 aaandaenta to thalr Motor Carrier Safety 
Regulatlona, the Co^laalon atatad tha following with regard to aaanded 
Part 192: 

V   Prior to tha 1952 aaandaent to Part 192 the only reference to coaplylng 
with Stete and local driving lawa waa with regard to apeed llnlta: 

In no event ahall a aotor vehicle be driven In or through any 
Stata, legal aubdlvlalon thereof, the Dlatrlct of Colunbla, or 
any area under the control of the Federal Goveraaent at a apeed 
traater than that permitted by auch State, legal aubdlvleloo 
thereof, Dlatrlct of Coluabla, or tha Federal Goveiuaiiit. 

Hban tha 1952 aaandaent to Part 192 waa propoacd oo January 3, 1951 
(1( PR 23), the then exlatlng requlreaent of coapllance with State 
and local apeed llalta waa retained (aee i 2.062 of January 3, 1951 
propoeal at 16 PR 26). When tha propoaala were flnallied on May 15, 
1952, I 192.3, aa abown above, waa adopted. 
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A ooBbcr of drlvlat mlas In tb* proposad rarlsioo of this 
part arc objaetad to en tha ground that thay ara In conflict with 
eartaln Stata la«a, local ordlnancaa, and pollca ragulatlona. It 
la not our latantlon to occupy thla flald althar azclualvaly or 
In any graat datall ao aa to auparaada or dupllcata local driving 
ragulatlona, and In only a vary fav eoa^lllng Inatancca aucb aa, 
driving whUa undar tba Influanca of alcoholic bavaragea, atopplng 
of eartaln vahlclaa at railroad croaalnga, and placing of aaargancy 
algnala for atoppad or dlaablad vahlclaa, do va think It nacaaaary 
to praacrlba rulaa of thla nature. Ma hava revlaitad the propoaad 
ravlalon with thla In nlnd and with a few axceptlona. aucb aa 
Indicated, tboaa rulaa which would fall Into the category o?~Btata 
or local driving ragulatlona are not being adopted. Inatead we ara 
praacrlblng a rule which provide* that aotor vehldea ahall be 
driven In accordance with the lawa, ordlnancaa, and ragulatlona of 
tha Jurladlctlon In which thay are balng operated, except to tha 
extent that apeclflc regulatlona of thla Coaad.aalon la(>oaa a 
greater afflrsatlve obligation or reatralnt. (Eaphaala auppllad.) 
M MCC 337, 348. 

Tha mlaa that "fall Into tba catagory of State or local driving ragulatlona" 
that "ara not balng adopted" nuabar 22. In tha propoaal of January 3, 1951, 
tbay are Identified aa followa: 

Xacklaaa driving forbidden. 
Speed wuat be reaaonable and prudent. 
Legal llalta auat b« obaerved. 
•educed apaeda during perloda of darknaaa. 
Traffic algna, algnala, aarUnga or davlcaa auat be obeyed. 
laap to right. 
Maintaining adequate apeca batwaan vahlelaa. 
Following too cloaaly. 
lo gear changea on croaalnga (precautlona at railroad 
grade croaalnga). 

All drlvera wuat aacertaln that the couraa la dear 
(precautlona at railroad grade croaalnga). 

All drlvera auat aacertaln that the couraa la dear 
(precautlona at drawbrldgea). 

Other uaera of highway* aiuat not be endangered. 
Vehicle auat be In proper poaltlon for aaklng tuma. 
Extreae caution to be axerclaed In naklng tuma. 
Mo "U" turn on curve or ereat of grade. 
Special care In ovartaklng or paaalng. 
Overtaking auat not be prevented by apeadlng up. 
Overtaking and paaalng buaaa. 
Mot aor* than four road-llghtlng laapa to be lllualnated. 
MlnlauB vlaiblllty requlrcaent for road-llghtlng laopa. 
Spotlight auat.not blind other uaera of the highway, 
Laifta] or flag[a] on projecting load. 

2 .03 
.061 
.062 
.063 
.065 
.11 

1 2 .121 
2 .122 

i 2 .133 

2 134 

1 2.143 

f 2.13 
2 161 
2 162 
2 163 

1 2 17 
18 
20 
25 
27 
28 
32 
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B7 deleting the above •actioos ttom the final mle Che rniMieelon did not 
Intend that BOtor carrlera be free froa regulatory control vlth regard to 
that category of regulations. The deletion of those sections and the 
adoption of I 192.3 were effected in recognition of the Interest State 
and local authorities have with regard to the driving and handling of 
•otor vehicles within their Jurisdictions, Kequlrlng aotor carrlera to 
coeply with State and local driving laws, ordinances, and regulations 
did no Bore than fill the gap In the Federal driving rulea left by the 
deleted sections. As euch, f 192.3 was Intended to require conpllancc with 
State and local lawa, ordlnancea, and regulatloos of the type addreaaed by 
the deleted aectlons Identified above and did not require coapliance with 
State and local laws, ordinances, end regulations relating to other Batters. 

This conclusion has been supported by both the ICC and the JOIK.    Z direct 
your attention to a March 14, 1955 opinion (L-25077) by the Director of 
ice's Bureau of Motor Carriers. The opinion was given in response to a 
question of whether carriers subject to the Conalssion's Motor Carrier 
Safety Regulations aay be required to co^>ly with hours of aervice require- 
Bents of the State of lew York while engaged in operations in interstate 
or foreign comerce. It appears froa the opinion that >ew York was relying 
on I 192.3 as the heals for requiring the carrier to coaply with the State 
law. The opinion reads in part aa follows: 

Tou are correct in your aasuaption that section 192 .'3 was 
intended to require coapliance with State and local driving 
rules of the kind contained in Part 192, unless a cooparable 
CoBiission regulation laposes a greater afflrBatlve obligation 
or restrelnt. Tou will note that Fart 192 covers what Bight 
be celled the aechanics of driving and handling of vehicles. 

In a Bore recent Interpretation issued on October 23, 1975 (40 FR 50671), 
the FBWA's Bureau of Motor Carrier Sefety said the following with respect 
to the scope of I 392.2 (as before stated, I 192.3 la the predecessor of 
f 392.2): 

Since this rule is contained in Part 392 and not aBong the 
^General' regulations in Fart 390, the Bureau takes the 
position that it was Intended to relate to State and local 
driving laws and reguletlons roughly coaparable to those in 
Part 392, Including safe loading, but not to Include State 
laws and regulations relating to other aatters. 

Because 49 CFR i 392.2 cannot be read aore broadly than to require ccapllencc 
with State end local- lawa, ordinances, and regulations relating to the 
"^chanics of driving and handling of vehicles" of the type contained in 
Fart 392, and aince tfae scope of coapliance with State and local laws, 
ordinances, and regulations that can be required under the language of 
I 397.3 cannot be broader than that required under f 392.2, I auat conclude 
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that t 397.3 cannot b« raad Bor* broadly than Co raqulxa caa(>llancc vith 
Stata and local lawa, ordlnancaa, and ragulatlona ralatlng to tha 
"•ecbanlca of driving and handling of vahlclaa" of ctaa typ* contained 
In Part 397. 

It la ay opinion that local rcatrictiooa that are tastaBount to a ban 
on the tranaportatlon of radioactive aaterlala through or In the local 
juriadlction cannot be conaldered to be related to the •echanlca of 
driving and handling of vahlclaa of the type contained In Part 397 and, 
aa auch, are not required to be coapllad with under I 397.3. 

2. The eaeertlon that the "no practicable alternative" provlao of 49 CPR 
I 397.9 refera to alternate aodeB of trenaportation. as well aa alter- 
native Motor vehicle routea. 

The ezpreaa language of I 397.9(a) apaaka to this lasua: 

Onleae there la no practicable alternative, a •otor vehicle 
. . . auat be operated over routes vhich do not go through 
or near heavily populated areas, .... or alleys.  (Eaphasis 
Buppllad.) 

Section 397.9(a) thua addreases Itaelf to the behavior of aotor vehiclea 
and Indlcatea that tha operatora of tboae vehiclea are to choose less 
populous routea. To Interpret f 397.9(e) to require e aotor cerrier to 
conalder other than aotor tranaportatlon aa a "practicable alternative" 
VDuld take that aectlon beyond the acope of the particular atatutory 
authority under which it was issued (18 D.S.C. 834 and 49 U.S.C. 304). 
That authority is Halted to regulating for the aafaty in highway trana- 
portatlon. 

Clearly the regulation could have gone ao far aa to prohibit tha trana- 
portatlon of hazardoua aaterlala "... through or near heavily populated 
araaa, . . ..or allays." A aotor carrier would then have the alternative 
of finding an alternate aotor vehicle route or refrelnlng froa carrying 
the aaterlal. That tha ruleaaklng authority waa not axarciaed to that 
astent In I 397.9(a) la aada clear by the language of the aectlon. 

It la therefore ay opinion that tha "no practicable alternative" provlao 
of 49 CFR f 397.9 la not intended to require a conalderetlon of the 
practicability of transportstion aodes eltemata to the aotor vehicle. 

3. The essertlon that local reatrietlons on the tranaportatlon of radio- 
active aaterlala through s netropolitan area, when tanteaount to a ban. 
aerely effectoate the policy embodied in 49 CFR t  397.9 of avoiding 
heavily populated areas when transporting hazardous aaterlala. 

Tha DOT racognlzea that certain rlaka are associated with the trens- 
portation of hasardoua aAteriala and haa, by regulation, taken atepa to 
raduca thoae rlaka to a level that will enaure aafaty in transportation. 
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Cartala aatarlala, ntar<l**a •' Mckaslat "* iaa6liat pneaatlaaa, 
yraaant ae (raat a rtak u aafaty that tfaty ar* preklbltad (rea kalat 
tnaaportad la lOMam.j/ loMrar. I 9t7.f(a) a4draaMa ItaaU ta 
thoaa aatartala that ara aet prahibltad ftoa kalag traaapartad. That 
aaetloB raflaeta tha DOT'a dataimlaatlon anlar Ita atatatary raayoB- 
alblUty (U D.I.C. IM aad 4f D.S.C. 9<M) that tte rlaka aaaaeUtad 
with tboaa aatarlala, lAaa traaarortad la aceerdaaca with DOT cagula- 
tloaa, do aot raqulxa a prohlbltlao aa tbalr •praaant throath popvlatad 
•laaa br aotar vahlclaa. Thla la eaoalataat with mj eaaelualaa that 
f S97.f(a) daaa aot raqalra a eeaaldaratlaa vt  tha practleabUlty at 
traaaportatlOB aodaa altaraata ta tha •oter vahlela la ardar ta awald 
thoaa araaa. 

Baeanaa f 3*7.f(a) daaa aat to  ae far aa prohlbltlat tfaa •eter traaa- 
partatlaa af haaardooa aatarlala "... throogh ar aaar haarlly popalatad 
araaa or aUaya", I auat eooclada that a local raatrletlaa 
aatabllahlat aueh a prahibltlan caaaet ba aald ta affaetuata tha palley 
•f that aactlaa. 

•laearaly. 

ORIGINAt SIGNED BY 

Jofaa Bart Ily 

^/   For auaplaa of pr^ohlbltad aatarUU,  aaa «• Cn || 17I.S, 173.21 
aad 173.31. 
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Attachment F 

1977 Hazardous Materials 

Training Conducted by the Transportation Safety Institute 

Number  Number 
of      of 

 Course    Participants      Classes Students 

Air Transportation of Hazardous  FAA Safety Inspectors      A      63 
Haterials 

Motor Carrier Transportation of  FHWA Investigators;        3      69 
Hazardous Materials State personnel 

Air Transportation of Hazardous Air Carrier, Air Taxi,     5      92 
Haterials (Industry) Air Shipper Personnel 

intermodal Transportation of Industry and State        2      37 
Hazardous Haterials Personnel 

Rail Transportation of Hazardous FRA Inspectors I      16 
Haterials 

Transportation of Hazardous     Industry and State        9     7')8 
Materials Seminars Personnel 

Nonresident Progranned Instruc-  Industry and Govern- 157 
tion (Consuner Conmodlties)    ment Personnel 

Emergency Services Uorltshop     State Training Officials   22 983 
and Emergency Services 
Personnel       

tib 2,165 
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HAZARDOUS MATERIALS EDOCATIONAL PROGRAM 

Attachneat C 

Sponaor            Orientation Sessions 

FAA       Aviation Safety Inspectors  198 
Air Carriers, Freight Forwarders, Shippers, Aircraft 426 

Operators, Other Industry Personn  

D8GG     Industry   13 
Coast Guard Personnel  18 

TBUk              Industry and State Personnel  1,044 

nk               states. Rail Carrier Operating Personnel,Shippers 56 

Mn      Industry, State and Federal Personnel  
Emergency Services Personnel  
Trade Associations, Other Industry Meetings  

Total 1.781 

Attendees 

1,584 
24,000 

360 

64,320 

4,800 

11 1,676 
8 479 
5 236 

97,455 
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Matarlala Traosportation Borasu 

iBMrdow MatsrlAla Aiwr«Dfta« fiMlnif la 1977 

Data LocatlQO Attendaea 

MultlKxUl Much t-9 ABchora«a, Alaaka 150 
lUrcb 11-U yalrbaska, Alaaka UK) 
Sapcobcr 2«-29 •s 
tacaabcT 13-14 Na#ark, Hav Jaraey SIS 
IXciBlMr 15-16 Mcwark. Nav Jaraay IM 

Iprll 1»-21 Cape Kaimady,  Florida M 
Aganclaa (Hatlonal AaronauClca 

and Space Adslnlatratlaa) 
HIT 17-19 Oakland,  California 

(General Servicaa 
Adaiiniacration) 

•W 

HV 2«-26 Sunnyvale, California 
(national Aerooautica & 
Space Adainiatration) 

W 

JO* 20 kichaond, Virginia 
(Dafenac Logiatlca Agency) 

u 
Jmly 2t-27 HuntrrlUa, AlabaM 

(Rational Aeronaut lea k 
Space Adalnlatratlon) 

ts 

Arlington, Virginia a 
(Canaral Sarvicaa Adainla- 

tration) 
Saptaabar 1* Alexandria, VirgiaU 

(Caaieron Station BQ DS Anqr 
DSUK) 

12 

b«r(«iic7 January 2S Keniagton, Maryland S7 
Sanle* (Fire Departaant) 

rabruary 1 Baltiaora, Maryland 
(Fire Acadaay) 

M 

Fabniary 3 Baltiaora, Maryland 
(Fire Acadaay) 

M 

Fabruary 15 Baltiaora, Maryland 
(Fira Acadaay) 

•0 
Pabniary 17 Baltiaora, Maryland 

(Fire Acadeay) 
•0 

March Uaahington, D.C. 
(Featlclde) 

» 
March 10 Anchorage, Alaaka 

(Fire Dcpartaant) 
w 

Ikrch 1) Frudoc Bay,  Alaaka » 
Otbar March Atlanta, (Georgia u 
Org«alxatlona (National Conference of 

Tranaportatlon Speclaliat) 
March Burlington,  Maaaachuaetta 49 
April  20 Clean, Hew York (Enchanted 65 

M«7 2 

Mountain Traffic Club) 
Lexington. Kentucky (Exploalv* 

Sesinar Coaaonwealth of Kentucky 
Departsant of Mlnea t Hlnarala) 

Hontreal, Canada (Aacrlcan Soclaty 
of Clcancra and Solventa Lubri- 
cation Englnaara) 
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Mr. RooNEY. Thank you very much, Mr. Santman. 
The Chair recognizes the gentleman from Illinois, Mr. Madigan. 
Mr. MADIGAN. Thank you, Mr. Chairman. 
Mr. Santman, as you are using the term "transport vehicles," what 

do you mean that to include ? 
Mr. SANTMAN. Trucks, railroad cars, ves.sels, barges, aircraft. 
Mr. MADIGAN. Things that might be transporting hazardous 

materials ? 
Mr. SANTMAN. Yes, sir. 
Mr. MADIGAN. What percentage of the spill incidents in the past 24 

months have included trucks only ? 
Mr. SANTMAN. I am not sure that I can give you a precise break- 

down in terms of spills. The incident reporting system that I made 
reference to is keyed to receiving reports of releases of hazardous 
materials. 

That may be leakage from a paint can, release of some vapor or 
something to the extreme involving an entire railroad car. 

Mr. MADIGAN. Would you have figures on how many transport 
vehicles have been involved in accidents resulting in spills? 

Mr. SANTMAN. I believe in the rail mode, tTie Federal Railroad 
Administration may have provided breakdowns along those lines at 
the time of Mr. John Sullivan's recent appearance before this 
committee. 

Many of the releases we are talking about do not involve a collision 
of a truck or a derailment. I believe we can provide you with such a 
breakdown. 

I do observe the number that we quoted vou, approximately 14,000 
of the 16,000 reported releases were m the nighway mode, which is a 
pretty consistent figure. 

It IS one that you can trace back through the years with very little 
variation. 

Mr. MADIGAN. That may or may not relate to accidents. 
Mr. SANTMAN. That is correct. 
Mr. ROBERTS. I might point out the incident reporting program has 

been in effect since 1971, and many of the incidents reported to us do 
not involve collisions or derailments. 

An incident quite often involves handling across the freight dock, 
where a package is dropped or is di.scovered to be defective, and does 
not involve a transportation accident in the sense of a vehicle going 
off the roadway. 

A vast number of the reoprts we receive are of this type of incident, 
(liven a specific time frame, we could provide information as to tho.se 
involving derailments or vehicle collisions going off the roadway, and 
give you a breakdown of that for a given period of time if you desire. 

Mr. MADKJAX. I am interested in determining or seeing if you can 
determine if tlie incident of spills, as a result of accidents, is on the 
increase, is on a constant figure or exactly what it is. 

Mr. ROBERTS. This is a common question and we often have thte 
press coming down to our office and looking at our statistics, charts, 
and tables and things like that. 

Keep in mind the program started in the year 1971, with the full- 
blown regulatory requirement that reports be made. 

The first year, I believe, we received 1.200. Last year, I believe we 
received 16,000. 



81 

This does not give us any trending. It tells us we have improved 
compliance with the reporting requirement. 

What we have done is to take, for example, the largest motor car- 
riers and if we receive no reports in a given period, we notify the 
Federal Highway Administration to go and check. We can't accept 
the fact that they would have zero reports. 

We have had much improved compliance with the reporting require- 
ments. Tliere is no way we can state there is an increasing trend in the 
number of accidents. 

As a personal opinion, based on the volume of material moving, I 
would say it would probably be the other way for each of the trans- 
portation modes; there were fewer accidents. This is strictly a personal 
opinion and is not based on figures. 

Mr. MADIOAN. Fewer accidents per what ? 
Mr. ROBERTS. Just straight numbers, not miles traveled. We at- 

tempted to break down tlie statistics in a number of fields but we have 
never attempted to do it by ton mile. 

Mr. MADIGAN. IS it reasonable to assume there was more of this 
material moving.by transport vehicle in 1978 than there was in 1972? 

Mr. ROBERTS. Yes, sir. One of the major factors overlooked in re- 
cent years—as recently as 2 years ago—the Wall Street Journal in 
New York City quoted me as saying that approximately 4 billion tons 
of this material was being transported annually. 

In the last 10 years, we have regulated a whole new range of ma- 
terial. Diesel fuel is now subject to our regulations, whereas in 1969 
it was not subject to our regulations. 

This has resulted in a vast increase in our regulated population of 
materials. 

I think we can all accept the fact there has been a growing amount 
of hazardous material being moved each year as our economy expands, 
but it is not anywhere near tlie statistics shown in the press. 

Mr. MADIOAN. It is sheer suspicion, although the volume of this 
material moving has increased, the number of incidents of actual spills 
has decreased ? 

Mr. ROBERTS. I wouldn't say that for actual spills, based on the 
figures we have. Based on fatalities and injuries where we have pretty 
solid data disregarding the recent events in Florida and Tennessee 
we have not seen any severe or serious growing trend in the number 
of fatalities. 

I believe 1976 was one of the lowest years on record. It was much 
lower than 1975. These injuries and fatalities are those resulting di- 
rectly from the transport of hazardous materials. 

That is probably the best way we have knowledge on this. The con- 
sequence of the injuries and fatalities. I have not seen any growing 
trend. 

Statistically, in the years 1975, 1976, and 1977, our average fatality 
for railroad transport of hazardous materials was one per year. 

This year, 1978, we all know the story. 
Mr. MADIOAN. HOW many of the 13 .stiff penalities mentioned in 

your testimony were levied against railroads'^ 
Mr. SANTMAN. I have to take you back to some other parts of my 

testimony that I perhaps brushed over a little lightly in summarizing. 
In the way the Secretary has delegated enforcement responsibilities 

in the Department, he has attempted to utilize, to the maximum extent 
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possible, the existing field forces of the major operating Administra- 
tions—the Federal Aviation Administration, the Federal Railroad 
Administration, the Federal Highway Administration, the U.S. Coast 
Guard. They have the principal responsibility for inspecting and carry- 
ing out whatever enforcement actions flow from those inspections of 
the rail carriers, the air carriers, and the highway carriers, and the 
water carriers. 

The principal area of the fifth and perhaps junior member of the 
organization, in terms of size, is our enforcement and inspection 
activity aimed at the gaps in the system, so to speak. 

We address primarily container manufacturers and intermodal types 
of operations. For example, the largest civil penalty action that we 
have completed since we started actively pursuing enforcement activi- 
ties last fall involved what we called an intermodal tank. 

This is a portable tank that can be moved on board the deck of a 
ship, on a truckbed, and on railroad cars. This enforcement action 
would perhaps have fallen through the cracks if left to a single operat- 
ing administration. 

We traced it through its labyrinth and found there was a leasing 
operation that did not perform the required periodic test and inspec- 
tions and these tanks were being used to carry an extremely hazardous 
material. 

That is the nature of the Bureau's enforcement activities. We will 
not be directed at going to a particular mode, but aiming at things 
that would tend to not be squarely addressed by FRA tank car in- 
spectors, or Coast Guard vessel inspectors or the FAA aircraft 
inspectors. 

Mr. MADIGAN. YOU have responsibility for inspecting containers 
being loaded on a ship but you have no responsibility for inspecting 
railroad tank cars ? 

Mr. SANTMAN. No, that is not the impression I was trying to give 
you. 

We do go to the container manufacturers. We have a lot of emphasis 
on compressed gas cylinders on the front end, on inspection and intro- 
duction into the marketplace, where shippers use them and rely upon 
the markings on those containers as being proper. 

W^e would get into a waterfront or railyard inspection only as i. 
natural followthrough on something that we picked up, either through 
a complaint that involved an intermodal activity or as an outgrowth 
of some inspection of the container business, the packaging business. 

Mr. MADIGAN. Your Agency, as I understand it, would not be able 
to make a realistic estimate of how many incidents of chemical spills, 
hazardous chemical spills occurred 5 years ago or 10 years ago. 

You would have no way of telling the subconnnittee what <hat 
number would be ? 

Mr. SANTMAN. I think we could give you some readings on (hat. 
To go back to a description of our incident reporting systen., we 

would get a report on very minor things as well as a very major 
thing, and we could go back and sort out those reports. 

For example, one of the things that we do internally each month 
Ls to have the person who runs the incident reporting system give us 
a breakout of every incident reported in the previous month in which 
there was a death, injury, or cause for moving people out of a com- 
munity, or some kind of an evacuation. 



That kind of indicia is one we enter into our data bank. I would 
imagine we conld establish some other kind of indicia in terms of 
dollar damage. 

I am not q^uite sure how we would equate spiills. A 5-gallon paint can 
could be a spill and so could a l(),000-gallon paint release. 

Mr. MADIGAN. You mentioned your cooperation with agencies within 
other countries. Is this an international problem ? 

Mr. SANTMAN. Yes. I believe it is. 
I would ask Mr. Roberts to respond to questions on that because he 

has been our principal agent attending those international meetings. 
He recently returned from a series of meetings in Geneva. 
Mr. ROBERTS. I believe you will find this has been an equivalent prob- 

lem with other countries. I don't consider it to be major relative to 
other safety problems we are faced with. The Netherlands have had a 
number of hazardous materials accidents. 

Several have been reported in Rotterdam. There was one major one 
on one of their freeways. As a result, they have increased the standards 
for hazardous materials compliance and enforcement. 

They told me they had 44 full-time hazardous materials inspectors 
in the Netherlands on the highways and in the railroad yards looking 
at hazardous material shipments, most of which are international in 
nature. 

Mr. MADIGAX. Thank you, Mr. Roberts and Mr. Santman. 
Thank you, Mr. Chairman. 
Mr. RooNEY. Thank you, Mr. Madigan. 
Mr. Santman, how many inspectors do you have ? 
Mr. SANTMAN. AVe, in the Bureau, have eight positions dedicated to 

field inspection work at this time. 
Mr. RooNEY. How can you do a job effectively with eight inspectors? 
Mr. SANTMAN. We are dependent, in large measure, on the operating 

administrations and the resources they bring to the field in examining 
shipments at airport terminals, in examining railroad tank cars, in 
examining vessels and waterfront leakages and discharges. 

Most of the numbei-s that I quoted to you in terms of inspections 
performed during 1977 are attributable to inspections carried out by 
personnel from our operating administrations. 

In other words, the inspection and enforcement business is divided 
five ways in an effort to avoid duplication; that is. to avoid having 
another body of inspectors calling on the same railroads that have the 
FRA knocking on their door: to avoid having another body do inspec- 
tion followed by OSHA and the FAA at the airport terminals. The 
Materials Transportation Bureau, the organization I represent here 
today, has conducted enforcement activities, but; our modest efforts 
we have utilized people whose expertise is aimed not at transportation 
vehicles but more at the engineering and the technology as,sociated 
with the materials themselves. 

We have what I believe to be some of the top people in the com- 
pres.sed gas cylinders area, and certainly one of the Nation's finest men 
in explosives, that we use to do our inspections and point out problem 
areas. They assist in backing up the operating administrations people 
who are specialists in vehicles. 

Mr. RooNEY. With the incidents increasing by some 34 percent why 
has the number of investigations decreased from 790 to 713 ? 
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Mr. SANTMAN. I can only report that comes to me from the operat- 
injr administrations. 

Mr. RODNEY. I would suggest you check the source of your infor- 
mation because that is a shocking statistic, in my opinion. 

Mr. SANTMAN. I might mention to you, sir, the Secretary's concern 
has caused it to be a topic for rather thorough discussion in advance 
of liis 1980 budget planning. 

Some time during the month of May, in connection with laying out 
his priorities and budget requests for fiscal year 1980, my office has 
been instructed to provide help for his immediate stafl' with a series 
of questions and probings that go on the path that you suggested, sir. 

Mr. RooNEY. Mr. King, obviously, is not satisfied with your per- 
formance. Do you want to comment on that ? 

He mentioned that in his testimony earlier. 
Mr. SAXTMAN. I am quite aware of how the NTSB feels about the 

retrofit schedule, that couplers and headshields can be on the 22,000 
cars out there by Christmas, at the end of the year. 

Mr. RooN'EY. You don't think that is possible? 
Mr. SANTMAN. We conducted a hearing last week—Mr. Roberts sat 

as a member of that panel—on Friday, and the group collectively will 
be providing its advice to the Secretary, and I guess, technically to me, 
on the question of whether or not that schedule can be changed. 

I think there will \x two separate pieces: One. the coupler, and 
second, the head.shield, which is a more difficult question to examine in 
terms of possible shortening of the period. 

Mr. RooNEY. Didn't he testify tliat it took 91 or 92 minutes ? 
Mr. SANTMAN. I believe that is what he said. 
Mr. RooNEY. Do you want to comment on tliat. Mr. Roberts ? 
Mr. ROBERTS. There is no dispute as to the display held on Inde- 

pendence Avenue as to the timetable. What wa.s not taken into account 
was the logistics, getting everything together to do the job. 

For example, I think your staff may find it beneficial to get a copy 
of the testimony made by Mr. .1. R. Kruizenga, president of Union 
Tank Car Co., who gave the opposinar view in terms of all the problems, 
such as the building of a plant in Texas at a cost of $6 to $9 million. 

He pointed out that it took a year to get EPA approval for the 
disposal system. When you clean and purge a tank car, you can't dump 
the material out on the ground. 

There are other agencies involved in this also that affect this time- 
table. The T.;") minutes to put the coupler on is only a part of it. 

That is to say, it only takes a few minutes to build an automobile, 
but how far back in the production cycle do you have to go in gather- 
ing all the part and the pieces for the automobile ? 

We are taking a very serious look at the timetable. I don't think 
there is any gi-eat disagreement between us and the NT.SB regarding 
the timetable. It should be accomplished as rapidly as pos.sible. 

This is what we are going to attempt to do. 
Mr. RooNEY. In light of the safety board's testimony and your 

testimony on the central reporting system, perhaps the act should be 
amended to repeal that particular section. "VAHiat are your views on 
that subject ? 

Mr. SANTMAN. I believe the safety board's comments here today were 
aimed at our reliance on the CHEMTREC sy.stem for providing re- 
sponse information. 
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We have, in the response guide you have—we have distributed 
roughly a lialf million copies of that—on each of the 42 pages, where 
we provide that Hi-st 30-minute guidance, made mention of CHEM- 
TREC and its phone number for obtaining additional advice. 

We participate—again. Mr. Roberts is our key persons in this—in 
an overview of the management and operation of CHEMTREC and 
the establishment of the kinds of information they provide. 

We see benelits to maximizing utilization of industry resources in 
this regard. 

To date, we find, and we expect it to continue, that the CHEM- 
TREC operation is provided in an objective manner. 

There has not been reluctance on the part of the management of 
CHEMTREC to come forward and provide at no cost to the Govern- 
ment, but witli a willingness to be guided by our advice, very solid 
information. 

I think that that provision of the act talks about two things. 
It talks about collecting data and it also talks about jjroviding assist- 

ance and advice to the local management response people. 
Of course, the comments I made go to the second part, providing 

emergency response information. 
Mr. RooxEY. I will direct this question to Mr. Roberts. What is the 

time element between when a new material becomes available on the 
market, when it is determined to be a hazard and when the regulations 
governing the packaging and the transportation take effect ? 

Mr. ROBERTS. That is a good question, sir. 
Mr. RooNKY. That is why I asked it. 
Mr. ROBERTS. I think it is important to realize that we operate what 

1 call a negative regulatory program. 
I never come up with the best terms. I am sure the lawyere could 

do a better job. We have a complete listing of criteria, what we con- 
sider to be hazardous mateiials cla.ssitications: explosives, flammable 
solids, toxic materials, radioactive materials, et cetera. 

We define these classifications. 
A lot of people look at our commodities list, and in the commodities 

list are a number of generic terms backed up by sjjecific quantitative 
definitions. 

There may be more than 20,000 materials covered by the regidations. 
That is probably not a bad guess when we take into account formula- 
tions for such things as cosmetics. 

You may not ship a material if you inv'ent it today unless you 
ship it in compliance with our regulations. 

It is either given a specific name in our regulations or we regulate 
it under a generically described class. It isn't a matter of creating a 
term. It is a hazardous material according to our regulations, and the 
classification guides the shipper in terms of shipping it or transporting 
it today, so there is no time lag from this standpoint. 

The time lag comes in recognizing the innovations of industry—the 
people who feel they have a better way of moving the materials or 
such things as the o-mile-an-hour bumper for an automobile. General 
Motors submitted a petition for rulemaking. We didn't want to register 
13,000 General Motors dealers imder an exception to ship the auto- 
mobile with these bumpers on them, which we regulate. 

Mr. RooNEY. I wonder what your relationship is with OSHA. 
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Mr. SANTMAN. Tliere are a number of areas where the transporta- 
tion business in Government got on the scene first, so to speak. 
Compressed gas cylinders is an example. 

Mr. RODNEY. Do you have an overlapping or a conflicting 
jurisdiction? 

Mr. SANTMAN. Yes; we have. It depends on how we exercise it. On 
the face of statutes, certainly, we have overlapping jurisdiction. 

Mr. RooNEY. Don't you think that is unfair ? 
Mr. SANTMAN. I am not sure how you turn it off. Let me give you 

an example. 
Under our regulations governing the transportation of radioactive 

materials by aircraft, we have a fixed limitation of not more than 50 
TI on an aircraft. That is a technical term that describes the total out- 
side radiation effect 

Because of the growing use of radioactive pharmaceuticals there 
have been a number of specialized carriers who have come to us and 
asked for an exemption to carry more than .50 TI. These carriers are 
dedicated exclusively to carrying radioactive pharmaceuticals to sup- 
ply hospitals and cancer research centers. 

To us, this had a great appeal. We preferred to have them iii the 
hands of specialists who are used to handling them and who know 
what they are doing. 

So, it was an attractive request, from our viewpoint. 
On the other hand, we saw that people who were doing that han- 

dling were going to be handling a greater volume. What we did in 
that regard was to incorporate by reference to OSHA guidelines, 
requirements for workers in radioactive plants and facilities. In that 
case, we have utilized one of their standards and borrowed on it and 
incorporated it. 

They, on the other hand, have utilized some of our materials. They 
have given recognition to the way we label or require items to be 
labeled in transportation. 

Those same labels stay on when it goes into the workplace and they 
serve OSHA's purpose. 

So, I don't think it is an area that one can draw a nice, hard line and 
say that each of you should stay in your own backyard. 

I think there are certain advantages to bit of cross-fertilization. 
It is up to us who are in the agencies to minimize the adverse impacts 
on the industries that are at this interface between transportation and 
workplaces. 

Mr. RooNEY. I wonder if you will tell the committee what the Bu- 
reau is doing in relationship to the transport of carcinogenic materials. 

Mr. ROBERTS. We issued an advance notice of proposed rulemaking 
more than a year ago on this subject under the term environmental 
health effects materials. 

Since that time, the major part of the activity from my office, in 
this particular area, has been addressed to trying to come up to speed 
with the EPA on hazardous waste regulations. 

So, by and large, we are well behind EPA and OSHA looking at 
carcinogens. 

I issued a notice of proposed rulemaking several months ago on 
a.sbestos for transportation purposes. That is presently an open rule- 
making action before us concerned witli the potential risks of asbestos 
in the transportation environment where we would attempt to lay out 
transportation controls for that portion of the business. 
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Mr. SANTMAN. Mr. Chairman, Mr. Roberts' mention of hazardous 
waste brings to mind a point I would like to make to the committee. 

In a number of these areas, be it recombinant DNA carcinogens, 
hazardous waste, toxic substances, or matters which other agencies 
around town have recently received legislative authority to address, 
we are in the process of addressing that question. 

Each of these presents a relationship to our busine.ss of regulating 
hazardous materials when they are in transportation. 

I think we have seen, from our perspective, evolving a process where- 
by we can provide a degree of expertise based on our experience and 
our knowledge of the transportation industry in how these particular 
substances may best be regarded in terms of containers, shipments, 
handling, and paper while they are in transportation. 

I believe the Resource Conservation and Recovery Act, which is 
the basic authority under which EPA is addressing hazardous wastes, 
contains a very wise provision. 

It in effect said to EPA, you have the authority and indeed the 
responsibility to regulate persons who generate hazardous waste, per- 
sons who move it and persons who dispose of it. 

However, in that middle ground, when you are talking about persons 
who move it, you should first go to the Department of Transportation 
to see what it could do under the Hazardous Materials Transportation 
Act in terms of addressing the concerns that you and EPA see in con- 
nection with its movement and transportation. 

I think the relationship which has evolved between our organization 
and EPA, which is an outgrowth of that provision, is sound. We are 
cultivating it, and we hope it can be the foundation for dealing with 
such other things coming along as the Toxic Substances Control Act 
and its implementation and other items where the true technical exper- 
tise as to the hazard involved, whether it is a carcinogen, recombinant 
DNA or what, whether it is located in our national EPA, our National 
Institutes of Health, or whatever agency. 

We believe what is happening in the resource recovery and conser- 
vation area in terms of hazardous waste is providing a good pattern 
and hopefully will be a guide for our own relationship with other 
agencies. 

Mr. RooNKY. Which mode of transportation do you think is most 
effective in transporting hazardous materials? 

The railway aides asked me this, so I thought I would pass it on to 
you. 

Mr. SANTMAN. I think we are talking about the two commodities 
moved in bulk that are at the heart of the rail accidents, propane in the 
winter for obvious needs, industrial heating purposes, and anhydrous 
ammonia, which is really the heart of our farm industry's fertilizer, 
in the summer. 

The other alternative for most of the places that you want to get it 
to, if you can't get it by rail or by truck, is a very iimite<l amount of 
pipeline transportation. 

Aircraft does not seem to be the appropriate means there. 
So, with that question, irrespective of the kinds of accidents we have 

been having, rail does seem to be the preferred method for that particu- 
lar substance. 

When you talk about something else, for example, radioactive mate- 
rials, perhaps air is the best method of transporting them. 
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We have, on occasion, been required to look at the question of moving 
high explosives to remote places. 

Obviously, if we are trying to supply explosives for construction use 
and acetylene for construction jobs in the remote parts of Alaska, the 
only choice is aviation because of natural geography. 

You could have a barge system in other areas for materials of a kind 
that provide less exposure for accidents. 

It is hard to say one mode is safer or preferred for the transportation 
of hazardous materials. 

Mr. RODNEY. On page 14 of your statement you say, "DOT must 
devote more attention to providing communities and emergency 
response personnel with the technical infomration necessary to respond 
to hazardous materials transportation emergencies when they do 
occur." 

I do have a copy of the red book which I think happens to be an 
excellent start. But the red book, as I understand it, only governs the 
first 30-minute period, from the time of the incident. I wonder if you 
would tell the committee what recommendations you might have to 
cover tragedies like the one in Waverly, where I understand the tank 
car was sitting approximately 48 hours between the time of derailment 
and the explosion. Would you comment on that ? 

Also, I was wondering whether or not you were consulted during 
that 48-hour period. 

Mr. SANTMAN. I do not believe we were. I would prefer to wait until 
the NTSB has laid out the specifics before attempting to second-guess 
what action was taken there. 

I am mindful of the fact that both the police and fire chiefs were 
killed in the accident. I would observe that some of the requirements 
or some of the recommendations contained in our emergency guide do 
not at this point appear to have been followed precisely but, again. J 
would prefer to revserve specific comment until we have a good, solid 
recitation of the facts. 

With respect to the words in the statement, we are, very impressed 
with the NFPA course. The particular thine about it that I think is 
new is that it is structured in such a wav as to be conducted by the train- 
ing officer of a police department or a fire department, and he or she is 
encouraged to get a mix of people, not just firemen or policemen, but 
include a mix of pex)ple in that community—^hospital people, State 
police as well as local police—and cause, in the context of this course, a 
cross-fertilization of thinking and get that combination of people 
looking at what is unique about their town. 

Perhaps there are some facilities in that town that resrularly require 
feeding of a hazardous material. If there is a Clorox factory in your 
citv, you know it is going to l^e chlorine. 

In farm communities, you know in the summertime there are tank 
cars and trucks moving all the anhydrous ammonia that is coming 
through. 

Some of this is answered with commonsense that one woiild engage 
in if one had a little reminder. 

This is one feature, of this course that I think is a great new addition 
to what we c^n offer these local communitie.s in terms of their emer- 
gency response planning needs. 

Mr. RooNET. Thank you very much, gentlemen. 
I appreciate vour being here. 
That concludes our hearing. 
[AAHiereupon, at 11:2;") a.m.. the subconiniittec adjourned.] 
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