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PREFACE. 

IN the following study an effort has been made to trace 
the development of the United Stales senate from the 
lime that a second house was first proposed in the COII

vention of 1787 to the prescnt. In this discussion espe
cial attention has been paid to the way in which the 
senate has exercised the powers granted to it by the COll

stitution, and to the ways in which, either by an increase 
or a decrease of those powers, it has deviated from the 
purpose of the framers of the constitution. In doing 
this the three functions exercised by that body, legisla
tive, execlltive and judicial, h~we been separately treated. 
Lit has been impossible to obtain a ful1 kuowledge of 
the proceedings of the senate during its early days, as 
the debates werc not reported and Ule sessions, for sollie 
time, were held in secret. Our chief sources of infortlla
tion regarding the period are the II Annals of Congress" 
and the" Senate Journal.!! These are supplemented by 
the II Journal of Maclay'" covering the period of the First 
Congress, and the writings of the early statesmen, espe
cially those of Washington, John Adams, Jefferson, Ham

ilton and l\1adisoll:\ 
'fhe same difficulty exists throughout for the execu

tive proceedings, as the execulh'e sessions are still held 
ill secret, aud none of the dcbates have been made pub-. 
lic, except in the few instances in which the injunction 
of secrecy has been removed from them. As the" Ex
ecutive Journal" since 1869 has not been published, it is 
still more difficult to obtain an adequate knowledge of 
the executive proceCdings sincc that date. 

I. 




Pro/act'. 

A list of the more important sources of il1fonllatioll 
cOllsulted in the preparation of this paper, including all 
those cited in the foot notes, is gi\'cn at the eud. Fol
lowing established precedents, the document known as 
the II Pinckney Plan" has sevemi times been cited, al
though the genuineness of that document is now sen
01ls1y discredited. 

The work has been dOlle under the direction of Pro
fessor Moses Coit 'l'yler, to whose suggestions and assis
tance I am llIuch indebted. r am also indebted to the 
Honorable Hcnry Cabot Lodge for aid while making 
personal obscrvations of the senate, and to Mr. A. R. 
Spofford for help while IIsing the Library of Congress. 

C. H. K. 

Corn·// U"ivl!rsily. 

II/laro. NI!W YorA:, 
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THE ORIGIN AND DEVELOPMENT OF 

THE UNITED STATES SENATE. 

CHAPTER 1. 

THE FORMA'rlON OF TJlE SENATE IN THE CONVEN'fION 

OF liS7. 

THE states, In adopting the articles of confederation 
which created a government in which all legislative 
power was vested in a single house, had departed frow 
nearly all of their traditions of goventment. At tha~ 
time, the didsion of the legislative power between the 
house of lords and the house of commons was considered 
an essential part of the English system j and, ill all of the 
colonies except Pennsylvania, two houses had been devel
oped, and weTe provided for by all of the state constitu
tions except those of Georgia and Pennsylvania. It was, 
therefore, but natural in framing a new formo! government 
to replace that of the articles of confederation, which had 
proved inadequate, that a legislature of two branchesshould 
have been thought of. Both Randolph's and Pinckney's 
plans, introduced imlllediately after the organization of 
the convention, provided for two houses; and hvo days 
later the convention decided, without debate, Pennsyl
vania alone voting against it, in favor of such a distribu
tion of the legislative power. Later, however, a fter the 
arrival of the New Jersey delegates, who wished only 
the amendment of the articles of confederation, the 
question was again considered, and New York and Dela
ware voted with New Jersey for a legislature of a single 
branch. 
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It being decided that there was to be a second house, 
the collvention next proceeded to detennille the manner ill 
which its members should be chosen. During the colo
nial period, ill the royal colonies the coullcillors were reg
ularly appointed by the king, and in the proprietary colo
onies by the proprietor i while ill the popular colonies 
they were either chosen by the gcnerallegislaturc, as ill 
l\lassachusetts, or directly by the voters, as in Rhode 
Island and Connecticut. In the formation of the state 
constitutions tlle more popular method of election of 
Rhode Island and Connecticllt was followed by most of 
the states. ( 

Each of the three plans submitted to the convention, 
however, provided for a secondary election: Pinckney's 
for an election by the lower house, Randolph's by the 
lower house fr0111 nominations made by the state legis
latures, and Hamil ton's for a choice by electors chosen 
by the people, as in ~raryland. A proposal by i\lr. Read 
of Delaware removed the choice still farther from the 
people by giving to the executh'e the appointment of 
senators from a certain number nominated by the indi
vidual legislatures. This, however, was too monarchical 
to meet with apprm'al, and was uot supported j though 
later Gouverneur )Iorris, who at this time was absent, 
weut still farther and declared that he was in favor of 
the simple appointmeut of senators by the executive. 

The direct electioll of senators by the people, proposed 
and \VannIy supported by the COlllmittee to whom the 
Randolph plan was referred, was objected to on the 
grounds that the. people could lIOt safely be entrusted 
with the power, and because it would give to the landed 
interests an undue preponderance; and the piau adopted 
by mallY of the states in choosing members to the COIl

gress of the confederatioll, namely, choice by the state 

, Under the first constitutions 1)( S. C. and N. H . the members 1)f 
the upper ho~ were chosen by those of the lower; nnd in llaryland 
by electors chosen by the people. 
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legislatures, was agrced upon, it being held that the 
sense of the people could be bettcr collected in this way, 
and that thus the most distinguished characters would 
be chosen. It was also pointed ont that this method 
had the advantage of connecting the state and national 
governments. 

In the debates over the fonnation of the constitution, 
the point which caused the most discussion was the 
method of representation in the two branches of congress. 
Though the colonies had an equal voice ill the COll

tinental congress, it had not been granted withollt 
a stnlggle,' and during the debates over the ques
tion several compromises had been suggested. That of 
Shennan of COllnecticut, who proposed that II the vote 
should be taken two ways; call the Colonies, and call 
the individuals, aud have a majority of both,": was a 
foreshadowing of the plan of the senate and hOllse of 
represcn ta ti ves. 

The delegates from Delaware had been forbidden to 
vote for any constitution which should not provide for 
the equality of representation of the states, and there were 
others strongly in favor of that plan. Proposals for the 
representation of the states ill accordance with their im
portance and ill accordance with property! were not well 
supported. The method of representation for the lower 
branch was first decided, the great struggle being over 
the plan to be adopted in the senate. 

The possibility of different methods of representation 
ill the two houses was evidently in the mind of Dick"l
S011 when, in the course of the discllssion over the method 
of impeachment of the president, he said that he hoped 
that each state would retain an equal vote in at ieastone 

'Works of J. Adams, II, 499 . 
• Works of J. Adams, 11, 499 . 
• Representation in the state legislatUre!! of Massachnsetts and 

New Hampshire '11'115 based upon lbi~ principle. 
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branch of the natiollnllegislature / but it was Shennan 
of Connecticut who, when both parties sccmed bent 
upon having their own way, proposed granting repre
sentation of the states in proportion to thcirillhabitallts, 
in one branch, and equal representation in the other.! 
His proposition was well supported by his colleague, but 
at that time 110 olle else spoke in favor of the plan. It 
satisfied neither the small states nor the large ones, and 
it led to a discussion so violent that at one time there 
was danger of the convention's dissolving without ac
complishing anything. Dr. Franklin then came forward 
urging the necessity of compromise. The matter was 
referred to a committee, who reported substantially the 
plan of Shennan. Many, seeing the lleces.<;ity of a com
promise, though by no means satisfied with the plan pro-
posed, supported it; and the vote when t..'lken stood fi\'e 
to four, with one state dh·ided.l ..

All agreed that the senate ought to be so constituted 
as to be a check ou the lower honse, bllt there was a 
disagreement as to the meaus Ito be adopted to secure 
this end. Gouverneur l\'1orris, having il1l11ind, doubtless, 
the house of lords, thollghUhat, for this purpose, dignity 
and permanence were necessary. He therefore wished 
to have the second branch composed of men of large 
property, an aristocracy who, from pride, would sustain 
consistency. To make them completely independent, he 
wished them chosen forlife.~ Hamilton's plallelllbodied 
the same idea, but it met with no SllCCess, for the people 
dreaded above all things the creation of 311 aristocracy. 
The couucils of the colonies had, in gcncral, been COlll 

posed of the men of the most wealth and importance in 
the colony i and stood in social rank next to the 
governor, especially in the royal colonies, where they were 

, Elliot, V, 149. 

tIMd., V, 179. 

, IMd., V,316. 

-Ibid., I, 4705. 
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appointed by the king during good bcha\'ioT. 'fhey had 
constantly been objects of suspicion j and therefore, in 
the state constitutions, five years was the longest term 
of a senator/ while a majority of the slates elected their 
senators aunually. In the conventioll, the length of 
tenn proposed varied from a life tenure, urged by those 
who regarded the British constitution as the best of 
models, to a single year, a plan urged by the New Eng
land delegate.", and especially those of Connecticut, who 
declared that their constituents would never consent to 
give up their allllual elections. A short tenn of office 
was urged by the strong states' rights men also; for they 
feared that, if the term of service were long, the senators 
would make their home at the capitol city, and, forget
ting their dependence and becoming alientl.ted, would 
neglect the interests of the state which sent them. 

At first the term of office was fixed at five years,2 as a 
• 	 happy mediulll between the life tenure which, it was 

feared, would make the seuators regardless of the wishes 
of the people, and a shorter term which would not be 
sufficient to secure permanency and consistency in the 
legislative business. Later, it was fixed at six years, 
oue third going Ollt each year.! Rotation was first sug
gested by Mr. Pinckey, and, when proposed later by ~Ir. 
Gorham) met with no opposition. An e.ffort to intro
duce a property qualification, which existed ill seven of 
the state cOlistitutiollS/ failed; but the recognition of 
the greater ability required of a senator was shown by 
making the age qnalification of a senator thirty years; 
and, ill view of the fact that they were to have an 

, The Mar}lalld sena'ors held office fi\'e yean; Delaware's three; 
Vir)o!inia's (our; New York's four. 

• Elliot, l. 45!. 
~ Rotalion was auopte..1 for the provision III ...'(lund! of Penusylva

Ilia iu tbe "FrIlUie of Go\-ernlnenl" of I,8z-3. nmi for.the stale council. 
It was ,,1$0 provide!\ for lite !lelllltes in tbe state constitutions of New 
York, Delaware, allli V:rginia_ 

• I II )la55., ~Id .• Del, N. C., N. J" K. Yo, N. H. 
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agency ill the formation of treaties, the term of citizen
ship required' was fixed at nine years. 

It was pretty generally ugt"eed that the duties which 
were to be assigned to the senate could be best perfanned 
by a small number. ConvemenT -:\[orris favored three 
represenbtives from each state, for he thonght if there .-. 
were but two, and a majority a quonnll, the senate would 
be too small to entrust with the important duties which 
had been assigned to it. This number was objected to 
on the ground of expense, and because it would be diffi
cult for the more remole stales to send so many; and, 011 

the motion for two frolll each state, Maryland alone \ 
voted against it.1 

It has been said that a long tenn for senators was op
posed by the supporters of states' rights 011 the ground 
that it would diminish the inRucnce of the states. The 
same reason led them to oppose, though unsuccessfully, 
the voting pCI' capita instead of by states, and the par • 
ment of the senators out of the national treasury; the -

! 


difference of opinion 011 all these points being dnc to 

different ideas regarding the office of the senate. Thc 

Slates' rights p..'Uty, who wished the scnate to represent 

the states, advocated their payment by the states that 

they might not become independent of them; while the 

national party, who wished the senate to be representa

tive of national and 110t st..1.te interests, advocated the 

payment of scna.tors from the national treasury. The 

national party prevailed, and the 1><1.yment of senators 

was left to the general government. A proposal to fix 

the salary was discarded on account of the change of 

values, and a motion which pro\·ided that the compensa

tion of senators and representatives should be the same 

was withdrawn when it was pointed out that this would 
be unfair, as senators would haye to remain longer from 
home and so would be obliged to remoye their families. 2 

) Elliot, V, 356-357 . 
• Elliot, V, 425-427. 
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The powers which the senate was to have were at first 
but vaguely defined. Thus, Mr. Randolph's plan, as 
first submitted and as amended in the committee of the 
whole, made no distinction as to the powers to be 
granted to the two houses. The Pinckney plan gave 
the originating of all money bills to the house of dele
gates, and to the senate the sole power of declaring war, 
making peace, and appoiuting ambassadors; while Ham
ilton's, which was introduced about a month later, gave 
to the senate the sole power of declaring war; of advis
ing and approving treaties; of approving or rejecting all 
nominations, except the heads or chiefs of the depart
ments of war, finance, and foreign affairs. L 

Although the upper hOllse of e\·ery state except Con
necticllt, Rhode Island, and North Carolina was restricted 
by its constitution from originating money bills, a pr~ 
posal in the early part of the com·ention, before the 

• 	 manner of representation was decided upon, to limit the 
United States senate in a similar manner, was negatived. - Later, when it had been decided that the states were to 
be equally represented in the second branch, it was pro
posed, as a compem.atioll to tbe large states, to give to 
the first branch of the legislature the exclusive right of 
originating cL all bills for raising and appropriating 
money and for fixing salaries," and to forbid the senate's 
altering or amending them;Z and, though some of the 
representatives of the large states, among whom were 
Mr. ).[adisoll aud Mr. Wilson, declared that they saw no 
concession in this, it was agreed to by a majority of two 
states. This decision W3S very unsatisfactory to many) 
and the subject was again brought up for consideration. 
Those who were in favor of the clause as it then stood, 
supported it because senators were 110t the direct rcpre-. 
sentatin·.s of the people, and because it was feared that 

'In several or the statetl the upper bouse could lIot e'·en amend 
money hills. Il was so in S. C., Md., Va., N. J. 

t Elliot, V, '74. 
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the senate would sit constantly, and so be able to mature 
plans during the recess and force them upon the house.' 
Another re.'lSOU, according to Colonel Mason, for restrict~ 
iug the upper house was that \I it could already sell the 
country by lIIeans of its treaties." f It was finally agreed 

to amend the clause so that it would read: II All bills for ." . 

raising revenue shall originate ill the Honse of Repre

sentatives, but the Senate may propose or concur with 

amendments. )13 

Qne of the greatest defects in the government fanned 
under the articles of confederation was the lack of an 
adequate waf power j and, as before 1I0tiCed, in the plans 
of Pinckney and Hamilton the power of declaring war 
was entmsted to the scnate. Pinckney urged that the 
senate would be the best repository of this power, as it 
would be better acquainted with foreign affairs, was repre· 
sentative of the states, and wa'i a smaller body. Moreover 
it would be singular to entrust the power of making war 
to one body, and that of peace to another. His reason· -
ing, however, was ineffectual; the majority of the eOllven· 
tion being unwilling to entrust so important a power to 
the senate alone. 

The same objection was raised to giving tothe senate 
alone the treaty.makillg power. A proposal to give it 
to the president met with no more favor, and it was 
finall)' agreed that the treat)·.making power should be 
given to the president, by and with the advice and con· 
sent of two-thirds of the senators present. The tw{}o 
thirds vote was objected to by man)" as the minority 
would thus be able to control the majority, and it was 
urged that, as the president was to be associated with 
the senate in the negotiation of treaties, that would be a 
sufficient eheck.~ There were, 011 the other hand, those 

'Elliot, V. 415. 

t/Md., 4:17. 

1/Md., 5:19. 

• I6ii., 5:14. 
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who would have still further restricted the power of the 
senate; and the conventions of North Carolina and 
Virginia which adopted the constitution proposed that, 
for ceding territorial rights) the consent of three-fourths 
of the senate should be required.' 

The trial of impeachments seems to have been con
fided to the senate less because it was thought to be pre
eminently fitted for the work than because there was no 
other body better suited to it.' Both Randolph's and 
Pinckney's plans gave the trial of impeachments to the 
national judiciary, and it was thus reported by the COlll 

mittee of detail. Not until ncar the end of the conven
tion was it proposed to substitute the senate in the trial 
of the impeachment of the presidcnt.3 It was urged in 
favor of the change that a small number of judges, in· 
debted to the president for their appointmcnts, could 
scarcely be impartial and might be corrupted;' and it 

• 	 was finally decided to give to the senate the trial, not 
only of the president, but of all officers liable to bu·- peachlllellt. 

As, ill the statc governments, all the appointments were 
not made in the same manDer, so, in the national con· 
\'cntion, it seems not to have been intended at first to 
place the appointmcnt of all officers in the power of one 
person or body. Randolph's plan mentioned only the 
judges, the appointment of whom he would have given 
to the national legislature. Pinckney's plan gave to the 

'Elliot, IV, 245; III, Virginia, 660. 
I Elliot V, .soS, ami Federalist, No. 65. In the laUer Hamilton up

holds the ph.., nolopted by the CQI1\'entioll, uot hy sllowing that the 
senale was a body eminently filled for the work., but by pointing out 
the defects in the other 1,lan8 proposed, and conc1udiug that the duty 
might better be MSigned to the .!I('nlltetban to any other body. 

, Elliot, V, 507. The constitutions of 1'o1llss. and Del., aud the 
second constitution of N. 1-1. ga"e the trial of impeachments to the 
upper house; wbile in S. C. tbe trial of impeac1unenta was given ~o 
the senate aUfI all judge. not memi>e1'5 of the lower houlle; aud III 

New York to the senate, chancellor, and judges of theaupreruecourt. 

'IMd.. 5JS, 529. 



senate the appointment of judges of the supreme court, 
alllbass.1.dors, and all ministers to foreign ports; and to 
the president, with the consent of the senate, all other 
appointments. While H:1l11ilton would have given the 
appointment of all officers to the presidellt, and to 
the senate, the confirmation of all but the heads of the 
departments. A propO&1.1 to refer certain appointments 
to the legislatures or executives of the se\'cral states,' as 
well as a confirmation of certain appointments by all 
equal votc of the states,! Illet with little support. The 
chief debates were over the manner of appointment 
of the judicial officers and ambassadors. Mr. Gorham 
suggested II that the judges be appointed by the execu
tive, with the advice and consent of the secolld branch, 
in the mode prescribed by the constitution of l\lassa
chusetts." II This mode," he said, "had been practised 
long in that country, and was fouud to answcr perfectly 
well." 3 Mr. Madison suggested a confirmation by two
thirds of the senate. Both of these as wcll as an ap pointment by the president and by the national legisla
ture were voted down: the appointment of judges 
and also of ambassadors was given to the senate; and 
to the president, the appointment of all officers not 
otherwise provided for. The first draft of the cOllstitu
tion regulated appointments in this manner, and it was 
not uutil the first of September that a COlllmittee of 
eleven, to WhOUl the postponed parts of the constitution 
had been referred, reported the clause substantially as it 
now stands. I To the objection of :\lr. WilSall that this 
mode would destroy the responsibility of the execlltive, 

, Elliot, V, 475. 

° lbid.. 266. 
• Ibid., J18. lIIr. Gorham's recollectioll seems \0 I::we bet'l\ 


at fault for the «Institution then in force hi Massaclmsetls says: 

"All ju(licial officelll shall be appointed by Ihe Governor by and with 

the advice and COllsent or Ibe Council ." which was 1I0t the second 

brallch or the ieg-isinture. 


'Ibid., 507. 
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Gouverneur :\Ioms replied that, as the President was U 

to nominate, there would be responsibility, and as the 
Senate was to concur, there would be security.'" Mr. 
Gerry, 011 the other hand, said: "The idea of responsi
bility ill the nomination to office is chimerical. The 
President cannot know all characters, and can therefore 
always plead ignorance."2 'rhere was, however, very 
little debate, and, after a slight change, the clause was 
adopted. 

To the senate had been left the choice of its president, 
as well as its other officers, until a successor for the pres
idcnt was provided, whell, in order to give him some
thing to do, he was made president of the seuate. This 
plan was advocated because othenvise some member of 
the senate would have to preside, and would thus be de
prived of his vote except ill the case of a tie.! It was 
objected to as being au encroachment 011 the rights of the 
scnate, and because it mingled too much the legislative 
and executive powers.' Mr. Gerry, thinking that there 
would be between the president and vice president a 
close intimacy, said that they" might as well put the 
president himself at the head of the legislature." Gou
verneur Morris, with truer insight, saw that the relations 
of the two would not be such as to warrant any fear.~ 

Two other subjects deserve mention froill the influence 
which a different decision of them would have had on 
the senate. The first of these is the manner of electing 
the president of the United States. :\1auy methods were 
suggested) two of which would have changed considera
bly the relations of the president and, senate. One pr~ 
vidillg for an election by the national legislatnre, which 

, Elliot, V, 523. 
t ,6id.. 523. 
J IfJid., 52J. 
, IfJid . 
• I bid .• pl. 
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was the plan adopted ill most of the state constitutions,l 
was at first the favorite and was adopted. lAter, when 
this was recousidered and the choice of the president 
given to electors, it was proposed that, in case of two 
candidates having an equal number of votes or of no 
candidate having a majority, the election should be made 
by the senate out of the five highest candidates. As it 
was thought that, in the choice by electors, there would 
seldom be anyone who would have a majority, it was 
believed that this was reatly giving the election to the 
senate j and the fear that this would make the president 
dependent 011 the senate, lead to corruption, and lay the 
foundation for all aristocracy, led to its rejection and the 
substitution of the house for the senate.! 

The other subject to be noticed is the proposal for 
an executive council, to whom, instead of the sen
ate, should be given the confirmation of appointments 
made by the president. i\lany objected to the latter 
method because of the mingling of the legislative and 
executive fUlIctions, and because they thought that it 
would rcnder nccess..'1ry the continuOllS session of the 
senate, a circumstance which would be expensive and 
might be dangerous. Moreover, they thought the senate 
too large a bod)' for that purpose. That there should 
have been many ill favor of an e.'(ecutive council is 1I0t 
strangc, for Oile was provided for by the constitutions of 
nearl y all the states, and) as Colouel Mason said, " in 
rejecting a counci l to the President an experiment was 
about to be tried which the most despotic government 
had never ventured llpon.1I3 'I'he delegates to the COII 

, It was so in DelawaTt', Mllryland, Virginia, Nt'w Jt'rsey. Nonh 
Carolilla. South Carolina uuder both the first 1111(1 st'coutl of its cousli 
tutious. Bud in New Hllmpshire under its first constitution. In Penn
sylvania tbe execntive officer was elected hy tilt' assembly and council. 
in Georgia by the assembly alld hI all the other slates by tile 
people. 

• Elliot, V, S07. S20-524. 

~ lbia., V, 525. 
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vcntion, however, preferred to adopt the piau of the col
onies in the earlier days, of combining in the upper 
honse the dllties of a coulicil to the president and of a 
branch of the legislature. 

There was a wide difference of opinion as to the rela
tive powers of the president, senate, and honse of repre
sentatives, in the government as finally constituted. 
First, ill regard to the relation of the president and sen
ate; there were, on the aile side, those who, like Mar
tin, belieyed that the senate, through their desire for the 
emoluments and the offices which the president could 
give, would becoll)e subsen'icnt to him j' on the other 
side, there were those who, like ~ladison, belieyed that 
the power of the senate to try impeachments and to COIl

finn nominations would make the president dependent 
upon it.! As regards the relativ~ powers of the two 
houses, there was the same difference of opinion. Thus, 
there were many 'who, either on account of the im
mense powers given to the senate, or the small number 
of its members, or their long continuance in office,! or 
for all these reasons, reared that the senate wonld be able 
to destroy any balance in the government and to accom
plish whatever l1surpn.tiolls it wished on the liberties of 
the people. Colonell\1ason even went so far as to say 
that if a coalition should be established between the 
president and the senate they could overthrow the gO\·
ernment.· On the other side there were some who thought 
that the restriction placed lIpon the senate in regard to 
bills for raising revenue rendered it almost useless as a 
part of the legislatllre,~ A more moderate view is set 
forth by Hamilton ill the " Federalist," where he says : 
"Against the force of the immediate representatives of 

' Elliot, 1, 351 . 
• Elliot, V. 528. 

'Elliot, II, 286
• Elliot, V,5'3. 

I Elliot, I, 367. 
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the people) nothing will be able to maintaiu even the 
constitutional authority of the senate, but such a display 
of enlightened policy and attachment to the pubrl.ic good 
as will divide with that branch of the legislature the 
affections aud support of the entire body of the people 
themsel \-es. "~I 

It was pretty generally agreed that the senate, from 
the manner of its election, would be composed of men 
of greater knowledge and broader information than the 
house j and that their proceedings would be marked by 
morc coolness, system, and wisdom than those of the 
popular branch. There were also many who, thillkillg 
that the senators would be repeatedly rc-elected aud 
would reside at the capitol city, feared that they would 
forlll a class by themselves and so lay the foundation of 
an aristocracy; and this fear, which led to the proposal 
of an amendment in the New York convention, lasted 
for some time after the government had gone illto 
operation. 

, FederRli~t. :-<0 63. 
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CH.WTER Il. 

ELECTION OF SENATORS AND. ORGANIZATION OF THE 

SENATE. 

'I'ln: constitution framed by the conventiOIl and finally 
adoptcd) provided that II The times, places) and manner 
of holding elections for Senators and Represcntatives 
shall be prescribed ill each State by the legislature 
thereof; but the Congress may) at any time, by law 
make or alter such regulations, except as to the places of 
choosing Senators. III This privilege congress did not 
avail itself of until 1866. In the meantime, the lllanner 
of choosiug its scnators was regulated by each state, the 
senators of some states being chosen by the two houses 
sitting separately, and others by a joint meeting of the 
two houses i~ but in either case a majority was always 
considered necessary to elect, until 1866, when the New 
Jersey legislature, in joint session, decided that a plural
ity should elect. 'rhe senator so chosen was refused a 
seat in the senate, and this case led to the passage of the 
law regulating the mode of election. This law provided 
first for a viva voce election in each hOllse by a majority 
of all the votes cast. If the same person did not receive 
a majority in both hOllses) or if either house had failed 
to elect, then, ou the following day, the two houses, in 
joint assembly, were to proceed in the same manner as 
before to the choice of a senator.s 

'Article I, se<'tioll IV. 
'In 1866 tht!re were sixteen or Se\·elltee,. StRtes in whiel. the !len· 

"tOTS were ~o elected ( COllgr. Globe. 1st Ses!l .• 39th COllgr., 1" .57 1 • 

statement or "'lr. JOIl11501I. ) though there were !lOme di!ltinguished 
men, like SUIII"er and Kent. who thought that this was contrary to tile 
spirit of the constitution. (Sumner, Works, X, 381, 332.) 

• Re\·ised StaU\lH, Sects. • 14, 15, 16. 
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The right conferred ou the senate of judging of the 
elections) qualifications, and returns of its own members, 
and of punishing them for disorderl), behavior) and) 
with the concurrence of tw~thirds) of expelling a mem
ber)' has been frequentl), exercised, there having been, 
between 1789 and J88S, sixty...cight election cases consid
ered by the senate,: and ten senators expelled, beside 
those who, at the breaking out of the war, were either 
expelled, or their names stricken from the lists) or their 
seats declared vacant. The cases of senators who were 
appointed by the gOYenlor are important as interpreta
tions of the power, granted by the constitution to the 
state executive, to make temporary appointments when 
"vacancies happen by resignation or otherwise, during 
the recess of the legislature of uny St:'lte."3 

The decision ill li97 in the CRSe of Kensey Johns of 
Delaware established the principle that the executive 
could not make an appointment to fill a \·acallcy if a 
session of the legislature had been held since the vacancy 
existed.' 

In 1809 it was decided l that a senator, appointed by a 
governor during the recess of the legislature to hold 
office until the meeting of the next legislature, should 
hold his seat) after the meeting of the legislature, until 
the choice of a successor; while in 1850 it was also held 
that he should keep his seat until his successor had sig
nified his acceptance of his election by the presentation 
of his credentials.' In 1853 this was further modified 
by the decision ill the case of Samuel Phelps, who was 
appointed by the governor during the recess of the legis

' Article I. section V. 
'Sen. Misc. Docs., 49th COllgr. 1St Se9l1., No. 47. 
• Art. I. sect. 3 . 
• Sen. Mi~. Docs., Illt Sells., 49th Congr., No. 47, p. J. Tbis de· 

cision was ~eRffi rmed in 1853. Ibid., p. 13. 
- Ibid., p. 4. I n the CK!le of Samuel Smith. 
ITbisdecision hM since governed the action of the senate. (2d 

Sen., 31St CongT., Sen. Rel"0n~, No. 269.) 

i 
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!attire to fill a vacancy. Afterwards the state legislature 
met and adjourned without electing a senator. Phelps 
continued to occupy his seat during the remainder of 
the session of colIgTess after the adjournment of the 
state legislature and also at a special session j bllt, when 
congress again lI1et ill December and he attended, his 
right to do so was questioned and decided in the Ilega. 
tive. ' 

The right of the governor to make appointments to 
fill vacancies caused by the expiration of tenllS of office, 
as well as to make appointments to fill vacancies in un
finished terms, was lIot questioned until 1825 when a 
senator so appointed was dedared 110t to be legally el1

titled to his seat but, as neither tlIe debates nor the 
reasons for the decision are recorded, it is impossible to 
tell whether the decisioll was made on this ground or 
because the appointment was made in advance of the 
vacancy.! In favor of th~ first view are the numerous 
examples during the next fifty rears of cases in which, 
undcr the samc circumstances, \'acancies have been al
lowed to exist until the meeting of the legislature,3 as 
also the report of a committee on a somewhat similar 
case iu 1837. which states the decision to have been 
made on this ground and to have been generally acqui
esced ill. In support of the other view are quotations 
from Story' and the "National Intelligencer"~ which 
would seem to show that Mr. Lanman's right to a seat 
in the senate was denied on the ground that the governor 
could not make all appointment in anticipation of a 
vacancy. III 1879 and again in 1885 it was held that 
the governor had a right to make an appoiutment to fill 

'49tll Congress ISt Sess., Sen. Misc. Docs., No. 47, p. 17. 

'Jbjd., pp. z8,31. 

:I 49tll Congr., 1St Sess., Sen. Misc. Docs., No. 47, p. 29 . 
• COlllmentaries, f 727, note. 

I March 8tb, 1825. 
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a yacancy occasioned by the expiration of a term of a 
senator. I 

The question whether the right of the senate to judge 
of thc II elections) qualifications, and retllrllsll of it:; own 
members gave it the power to admit when and how 
it pleased senators fTOm the sececded states, occupied 
much of the time of the Thirty-ninth Congress. 
Finally a resolution was adopted, in the senate by a vote 
of 29 to 18, which declared, ill order to close agitation, 
that no senator or representative should be admitted into 
either branch of congress from any of the said states 
until COI~gress declared such states to be entitled to rep
resentation.: 

According to Hamilton it was to be expected from the 
choice of senators by the state legisiatltres, who them
seh·es would be select bodies of men, that they would be 
chosen with peculiar care and judgment;3 and that 
those elected would be men most distinguished for their 
abilities and virtue.1 H was likewise e:-::pected th:!.t this 
method would have thc advantage of removing the 
choice frOUl the activity of party zeal. Indeed the 
choice by the state legislatures seems to ha\'e been 
looked lIpon with favor pretty generally i and whereas, 
in the first congresses, numcrous resolutions were intro
duced for amendments to shorten the teon of office, to 
prevent naturalized citizens from being chosen senators l 

to prevent one indebted to the United States or entrusted 
with the management of the money of the United States 
or direction of any bank from being a senator, and to 
prevent members of congress from being eligible to 
ch·il office, no 1Il0tion seems to have been made to change 
the method of elcctioll. 

'49tb Congt". utSess., Sen. :Mi!K:. Docs., No. 47, pp.~, 36. 
• Congr. Globe, 1St Sess., 39th CODgr., pp. 1J43, 1147. 

I Federalist, No. 27. 


·ff)id., No. 64. 
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The wished for removal of senatorial elections from 
party politics alld popular prejudices obtained to a cer
tain extent at first. Thus Gallatin, a strong repllblican 
and a representative of a repUblican district, was elected 
senator from Pennsylvania by a Federalist legislature, 
and this without his being a candidate by his own 1llD-

tion or that of his friends;1 and Adams and Pickering 
were chose!! senators by a Massachusetts legislature a 
few months after they had been defeated in an election 
for representatives,~ which shows a state of affairs far 
different from the presen~, when a Nebraska senator re
centIy resigned his position because the party majority 
ill the slate legislature had changed and he was no longer 
ill accord with it. 

A more important departure from the original idea 
regarding the election of senators is to be found in the 
gradual change from an indirect election to one which, 
in many cases, is practic."llly direct. As early as 1851, 
when SlIluner was elected senator, it seems that the idea 
of his candidacy was present ill the state elections;3 aud 
since then candidates for the state legislature have fre
quently been pledged ill advance to vole for a particular 
person as senator; and one constitution evel! contruns 
a provision il! accordance with which the legislature Illay 
prO\·ide for the expression by the electors of lheir prefer
ence for United States senator at the election Ilext pre
ceding tlie expiration of the tenn of a senator.' 

The failure of the constitution in this respect is one of 
the prominent reasons urged in favor of a change ill the 
method of election. Another reason is the corruption 
practised in the elcctioll of SCllatofS. This also is no new 
thing. 1111867, when Conkling was a candidate for sen

, Stevens, Gallatin, p. 98. 

~ Life of Pickering, IV, 51, 53. 

'Sulliner, \\forkll,Il, 416. 

'That of Nebraska of 1875. 
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ator, he wrote that he might have had from New York 
$:200,000 to use in securing his cleCtiou jl while Harpers 
IVeekly in 1870 asserted that \'otcs for senators in Rhode 
Island were bought at the ratc of five dollars a head.! 
Federal patronage also is frequently employed to control 
tIte electious. 'I'his cormptioll, which is used in the e1ec· 
tion of the members of the state legislature, in the cau· 
ellS, and in the action of the state legislature, has become 
a great evil. So stubborn and so eager are the contests 
at timcs that the election of senators has been knowu to 
occupy an entire session of the legislattlfc. 'rhe de· 
mand for popular election of senators has been made by 
the legislatures of many of the states' and ill lhe plat
forms of llumerous party conventions. Such a demand 
was made by California and Iowa as early .as 1874.' 
The honse of representatives has twice passed, by the 
requisite two-thirds Yote, a resolution for the proposed 
ameudmellt,-in the 52nd Congress almost unanimously. 
These resolutions were quietly pigeon-holed in the set}-. 
ate j and similar resolutions, introduced in the senate, 
have served no purpose other than to give the mover an 
opportunity to gain popularity with his constituents by 
making a speech j and, although nearly every congress 
witnesses the introduction of snch resolutions, there 
seems to be no immediate probability or even possibility 
of their passing the senate. 

In its organization the senate has the advantage of 
the house ill that, ordinarily, it does not have to choose 
a presiding officer j and that, even when it does, 
the office of president pro tempore being of slight 
importance as compared with tha.t of speaker of the 
house, his election is of correspondingly less difficulty. 
The iudependence of the vice president, of the senate, 

I Life of Conkling, p. 287. 
"Nov. 26th, p. 155. 
~I1I., Ind., Calif., rd., la. , Kan., Ky., La., N. Y., Or., Wi!. 
'43rd COllgr., ut Se!S., Sen. Misc. Docs., Nos. 66, 69. 
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and its consequent inability, in any way, to control him, 
are undoubtedly the chief reasons why the senate always 
has done, and still continues to do for itself things which, 
in the house, are confided to the presiding officer. Even 
the right of preserving order, which is generally consid· 
ered inherent in the duties of any presiding officer, has, 
at times, been questioned. 'fhe rules of the First Con
gress prescribed the course of procedure when a senator 
was called to order, but did not say who was to exercise 
the power.1 The presiding officer, however, had, with· 
out question, been accustomed to exercise it, until the 
winter of 1826, when Vice President Calhoun decided 
that the right to call to order all questions touching the 
latitude or freedom of debate belonged exclusively to 
the members of the senate and 1I0t to the ehair.! Tlus 
gave rise to much discussion as to the position of the 
viee president in the senate and whence he derived his 
powers. Some, like John Quincy Adams, held that 
tllcy were derived from the constitution, and others that 
they were dependent upon the rules and usages of the 
senate.~ A proposal in 1828 for the amendment of the 
rules brought on another long discussion, and it was fin· 
ally decided, two to one, to change the rules so as to 
read: "When a member shall be called to order by the 
President or a Senator," etc.~ 

I The niles or the llirst CongreS!! on the ~ubject were a~ follows; 
Rule 16: "When a member shall be: called to order, be shall sit down 
until the President shall have determined whether he is in onler or 
110\; e"ery question or order shall be (lecided by tlie President with· 
out dehate; but ir there be a doubt in llis mind, lie may call ror the 
sense or the Sellate." Rule 17: "If R member be caned to order for 
words spoken, the exceptionable words shall be immediately taken 
down ill ....riting, that the President may be better enabled to judge of 
the matter." 

2 COllgressiOllal Debl1tes, \·01. II, p. 573 . 
• Calhoun, \Vorks, vol. VI, pp. Jll if. 

~Collgr. Deh., 1st Seu., loth Congr., vol. IV, Part I. pp. 340, 


341. At the same time it was agreed, only two voting agaiust 
it, tilat "every question of order shall be decided by the President, 
without debate, subject to appeal to the Senate." 
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The rule as amended, however, did not declare, as does 

for example that of the hOllse of representatives, that 
the presiding officer should C3.1I to order, and a question 
arose as to whether the duty was more imperative on the 
chair than 0 11 any member of the house. Mr. Fillmore, 
calling attention to this in 1850, stated that he had con
cluded that, though under the rule the authority of the 
chair and of senators to call to order was equal, ret the 
duty was Illore imperati\·c all the chair, and he should 
feel bound to discharge it accordingly.' However, :'ItT. 
Bright, a few years later, when acting as presiding officer, 
held that the mles did 110t authorize him to ca.ll a sen
ator to order.' This decision was severely criti
cized, and led to the amendment of the rules so as to 
leave no doubt that it was imperative 011 the presiding 
officer to preserve order.' 

The vice president can exercise bllt little influence all 
legislation, except through the power of the casting 
vote; and, as it has seldom happened that parties were 
equally divided ill the senate, he has rarely had occasion 
to use it.' In the convention, when a council for the 
president was under discussion, it was suggesled that the 
president of the senate, the speaker of the house, thechicf 
justices of the supreme coart, and the heads of depart
ments should compose it i~ and Ad::unscollsidered his ex
clusion frolll the cabinet as a want of personal respect.' 

I Congr. Globe, 1St SeS!l., 3'st ConST., p. 6p. 
, Ibid., 34th Congt'., I!lt $ess., p. 1483. 

The rule reads: "If any member, in speak ing or otherwise, trans
gress the rules of the Senate, the Presiding OffIcer I ha\\, or auy mem_ 
ber may, call to order; aud when a member shall be called to order by 
the President, or It Senator, he shall sit down. and sha11 not proceed 
without leave of the Sennte. And every question of order shall be 
decided by tbe President, without debate, subje<:t to lUI appeal to the 
Senate; and the President Ulay call for the sense of the Senate 011 any 
question of order." (nt Sess., J,4th Congr., pp. 1477, 1484. ) 

• Il wll.~ most considerable during the Fint Congress. 
• Elliot, V, P 461. 
• Jeffenon, however, regarded a sllare in the es:e<:lltive deliberations 

II.!! illcoll&istent with his legislative dllti~. 

, 
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Had Washingtoll, ill accordance with the desire of 
Adams, sUlllllloned him, as vice president, to the cabinet 
meetings, it is probable that the influence of both the 
president and vice president in the senate, especially 
since the change in the manner of electioll, so that the 
president and vice president are members of the same 
party, would have been greater than it now is. 

The attendance of the "ice president has "aried Uluch 
in accordance M'ith cirCUlIlstances and the will of the 
occupant of the office. After the passage of the l::tw of 
March first, 1792, giving the stlccession to the presidency 
to the presidcnt pro tempore, in case there were no vice 
president, and after him to the spe.'lker of the house, it 
became customary for the vice president to retire at least 
a few days before the end of the session, to give all op
portunity for the election of a president pro tempore, 
that the succession to the presidency might 1I0t be en· 
dangered j' it being maintained that the president pro 
tempore held office over a recess of the senate, provided 
the vice president had not appeared in the senate since 
his electiou.2 

'l'he constitution provides for the choice of a president 
pro tempore in the absence of the vice presidcnt. In 
,820 provision was also made by rule for filling the chair 
temporarily, it being provided that <C the Vice President, 
or President of the Senate pro tempore, shall have the 
right to name a member to perform the duties of the 
Chair; but snch a substitution shall not extend beyond 

, The change in the succes,ion to the presidency in 10886 mllde this 
110 longer necessary. 

• This v,'aS questioncd in the 2.1 Sesso 39th CI.mgr. (po 380), though the 
presidents pro tempore of the precedillg sessions, in the absence of the 
,·ice president at the openiug of the session, had, with but (our excep
tions, presided. (1st Sese. 4-Itb COlIgT., Sell. Reports, NO·3, p. 3). Tbis 
practice wos upheJ(l by the chair. ht the first !Ie!Isioll 44th COligTess, 
(p. 3ii ), a resolutioll which declared tbe office o( president pro tem. 
pore of the senate to be beld at the pleasure ofthBt body was adopted. 

< 




'4 Tlu On'ghl and Dc-vdopmelll of Ihe 

all adjournment. IIL Th is rule was interpreted by some 
so as to limit the exercise of this power to cases in which 
the presid ing officer was present iu the senate chamber, 
and by others to e.xtend to an appointment by him when 
not prescl!t. The first case ill which objection seems to 
ha\"c been made to an appointment by the presiding of
ficer in his absence was in 1845. The objection was 
withdrawlI after some discussion in which attention was 
called to the case of Mr. Southard, who, for 5evcr:U days, 
had made such appointments.: The uext session, how
ever, a similar circumstance arising, the senate voted to 
proceed to the election of a president pro tempore, and 
the Illall designated by the vice president was chosen by 
the seuate.s III 1856, Oil a similar occasion, the senate 
again unanimously elected the lUan designated by the 
presidiug officer to take his plnce. ' In 1879 such an 
appointment by the vice president passed without ques

tion, but ill 1882 the senate again questioned the right, • 

and, after some debate, adjourned, in order to avoid a 

decision.& At the next session, in the revision which 

the rul es nuderwcIlt, the power to make snch an appoint

ment was expressly conferred 0 11 the president pro tem

pore, 110 mention being made of the vice president.' 

Until recently tile tcuure of office of the president pro 
temporc has been held to be dependent upon the vice 
president and to cease ,....ith his return to the senate.1 

This interpretation of the c1an5e o[ the constitution 
which reads: "The Senate shall choose a President pro 
tempore in the absence of the Vice President", was not 
even questioned until r861, when a resolution to reverse 

1 No. 22 of lhose adopted in 1820.. 
Cougr. Globe, 1St Sess., ~th Congr., po C)6. 


'Ibid., 2d Sesa., ~th COlIgr., pp. 161, 162, 

'IMd. , 1St Sess., 34th Congr., pp. 1,368, 1369. 

• Congr. Record, 1St Sess.• 47th Congr., PI>- 4449-4454. 

I ' bid., nt Sess., 48th Congr., Dp. 160, 168,237. 

'Congr. Record, 1St Sess., 51st Congr., p. 2145, for list of cases. 
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the practice was introduced and debated, but 110t voted 
on.! When next it was brought·up, the presidential suc· 
cession had been changed so as to exclude the president 
pro lempore, and this seems to have influenced some to 
reverse the practice. Those who favored the change 
did so because: of the greater convenience, and those 
opposing it did so on the ground that it was unconsti· 
tutional, since the tenll was fixed by the constitution.' 

The right of the senate to control of the president pro 
tempore as well as the other officers of the senate, and, ill 
consequence, the right to remove him and elect another 
at any time, though questioned, has always been upheld 
by the majority.' 

Prior to 1824 the tenure of all theotherofficers of the sen
ate was during good behavior. It was theu provided that 
the secretary of the senate, sergeant--at-anus, door keeper, 
and assistant door keeper should be elected at the first 
session of every congress, I This nIle remained in force 
until 1849,1 when, on account of the inconveniences of 
such frequent elections, it was repealed, and all attempt 
to renew it in the 'l'hirty-second Congress failed.' The 
Democratic party remaiuing in control of the scnate uu
til 186r, there were of course no changes in the officers 
for party reasons i but whcn, in that year, the Republi
cans obtained a majority, they at once proceeded to 
change certain of the officers of the senate. 

Although this action seems to have been dictated by 
part)" motives only, the spoils system was not fully ill
troduced. For some time afterwards the acting secretary 

! COllgr. Globe, nt Sen., 37th Congr., p. 436. 
l eongr. Record, rst Se!>!!., SHIt Congr., p. 2153. v' 
~ Ibid., 1st Se!>!!., 44th Congr., Sen. Report, NO.3, p. 7. Also Congr. 

Recont, 1st Sess., 44th Congr., p. 373, and 47th Congr., speeial , pp. 
519 fr. 

• Annals or Congr., !!It Ses!I., 18th Congr., p. 140. 

l Congr. Globe, :td Se:M., 30th Cougr., p. 490. 

' Ibid., 1St Bess., 3W Cougr., p. 62. 
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was a Democrat,' and when the Democrats again came 
into power in 1879 tilirty of the one hundred and 
twenty offices of the seuate were filled by Democrats, 
some of wholll had held oyer from the previous Dem().. 
cratic administration, while others had been chosen 
by the Republican senate. With the return of the Dem
ocrats to power ill 1879 a sweeping change ill the senate 
offices was made, the spoils system being fully intr().. 
dnced.' 

]n the early days of thc senate, the vice president h,1\'
ing taken his seat, or, he being absent, a president pro 
tempore having been elected, and the other officers of 
the senate having been chosen, the organization of the 
senate was completed; for there were at first no standing 
committees to be chosen. By an act of August sixth, 
1789, a joint st"lIlding committee on enrolled bills, com
posed of two members from the hOllse and one fTOlU the ,senate, was created is and in 1806 a senate standing COI1l

mittee 011 engrossed bills was added" A t the same time 
it was provided that," When any subject or matter shall 
have been referred to a select cOlllmittee, any other sub
ject or matter of a slmilar nature, may, 011 motion, be 
referred to such COll1lltittee."~ During the next session, 
in obedience to an act making appropriations for the 
purchase of books, a joint standing committee on the 
library was created;' and, at the sncceeding congress, a 
standing committee to audit and control the contingent 
expenses of the senate was provided for.7 These were 

1The seeretary, Mr. Dickeus, V,'IIS pre'>'ellted by Ule infirmities of 
age from attendi;,g, and the chier clerk, \l Delnocrat, perrOTUled tlle 
duties of the .ecretary until finally, on ti,e 1l(lvice of Mr. Dickens, II 
new election was held and a Tepublican chosen. (Cougr. Globe, 1St 
Ses.5.• J7th Congr., p. 119. ) 

'Congr. Record, 1St Sess., 46th Congr., pp. 4g..(jo, 
~ Senate Journal, lit Sess., 1St Cougr., p. 54. 
~Rule ::z::z. 
• Rule 14. 
·Sen. Jour., ::zd Sest., 9th COllgr., vol. IV, p. 114. Dec. 17. 1806. 

7 Ibid., 1St Seu., lOth Cougr., \'01. IV, p. 191, No\". 4,1807. 
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the only standing committees appointed prior to 1816, 
when the number of select committees had bccome so 
large' and the inCOllveniences of frequent balloting had 
become so considerable, it was agreed that, thereafter, 
eleven standing COlllmittees should be appointed at the 
beginning of each session.' These were: The commit. 
tees on foreign rdations, on finance, on COlllllleree and 
manufactures, on military affairs, on the militia, on naval 
affairs, on pnblic lands, on the judiciary, all post offices 
and post roads, on pensious, and all claims. The two 
standing committecs before mentioncd were continued. 
'rhe committee for the District of Columbia was added 
almost immediately after.! A committee on Indian af· 
fairs was created in 18191' and one 011 roads and canals 
in 1820.~ Other standing committees have been added as 
the need for them has appeared, ull~il at the second session 
of the Fifty.sccolld Congress there were forty.six stand· 
iug committees to be appointed before the organization 
of the senate was completed. 

The manuel of appointment has been changed several 
timcs. The first rules provided for the election of all 
COlllmittees by ballot, a plurality of votes electing. It 
would, however; appear froUl the Journals that the rule 
was frequently set aside, for often instead of the usual 
fonn, II Ordered, That be a cOlllmittee fOT 

," which would apply to any method of chOO£
ing cOlllmittees, the appointment of a committee is noted 
tlm!': 

II On motion, 
II Ordered, 'i'hat be a COUlmittee . ," 

which would seem to indicate that the cOlllmittee was 

'Between 90 and 100 w~r~ IIppoillle(l al the 1St Sesa., 14th Conge. 
(3d Sess., 37th COIl/o:r., Sen. Mi$(!. Doc!i., No. 41, p. 3.) 

"Sell. JOllr., 1d Sess., '4th CODgT., p. 38. 

• Ibid.. 49, 56. 
• Sen. Jour., 1st Seaa., 16th Congr., p. 65· 
• I6id., p. '45, 148. 
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not chosen by ballot, but that it was accepted by the 
senate ou the motion of oue of its members. I 

The standing cOlllmittees, however, were for many 
years regularly chosen by ballot ill accordance with the 
rule. From 1823 to 1833 the rules on the subject were 
changed several times, the senate apparently seeking a 
means by which it could avoid the tediousness of ballot
ing and yet not allow the appointment of its colllmittees 
to pass from its cOlltr61. 

In the first session of the Seventecnth Congress, the 
vice president beillg absent, a motion was made for the 
appointment of the committees by the presiding officer, 
but the vice president attending before the motion came 
to a vote, it was postponed. At the next session of con
gress, the ,·ice president being again absent and his ill
ness rendering his attendance im probable, the rule was 
challged so as to read: II All committees shall be ap
pointed by the presiding officer of this H Ollse, unless 
specially ordered otherwise by the Senate." The last 
clause was probably added to make it possible, if the 
vice president should attend, to return at once to lhe 
fonner practice. The first session of the Nineteenth 
Congress, Vice President Calholln attending, was allowed 
to appoint the cOlllmittees; but before the eud of the ses
sion a motion was made and carried, with only two dis
senting voices, to retum to the earlier practice;' and, at 

'Mr. Breeze said that between liSg and IS20 il was not customary 
for the senate tocboose iu own couunitte~ (1St Sess., 19th Cougt.,p. ll), 
and a rnle given by Mr. Maclay wbich may have embodied the pmc. 
tice of the senate reads: "When a commitment is agreed upon, the 
President (of the Senate) shall take the lIense of the Senale as lo lhe 
manner of appoiutiug the committee, whelher by motion frolll the 
Senate, nomination from the chair, or by ballot; which shall take 
place: accordingly." (Rnle 13.) 

t Congr. Debates, 1St Se.ss., 19th Congr., pp. 57[, 57l. It was asserted 
\ 	 at tlle time tllat the cbange was not made because Vice President Cal. 

houn had abused lhe power bnton general principles; but WilliaUI! in 
his" Statesman's Mauual" says that the change was made bt:caulle of 
the improper use made by Mr. CalhOlill of his power. (I, p. 656.) 
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the next session, before the ele<:tion of committees, a 
change was made in the rules so as to provide for the 
election of the chairman of every committee sepamtcly 
and by a majority vote, and then for the ele<:tiOIl of the 
other members of each committee by a single ballot and 
a plurality vote. I 

In 1828 the rule was again changed so as to give the 
appointment of the committees to the president pro tem
pore, if there \V~ one, leaving the rule as before, in case 
the vice president was in the chair.1 '"l'lIe reason of this 
distinction was said to be the irresponsibility of the vice 
president to the senate.! 

This rule also was found ullsatisfactorr, for, in the 
first session of the Twenty-third Congress, the political 
majority in the senate ha\'ing changed since the last ses
sion, the president pro tempore,' chosen at the previous 
session, w.as of the opposite party from the present ma

• 	 jority. The rule was, therefore, changed and the appoint
ment of the cOlllmittees restored once Utore to the senate 
uuder the fanner rule, which has never been eh:lnged 
since;6 except that in the nlles adopted in the second 
session of the Forty-fourth Congress, the words" unless 
othenvjse ordered n were inserted. "hus it is seen that 
the rules of the senate have provided for the choice of 
its committees by ballot during all but about seven 
years. Though since 1833 the rules have always provi
ded for the choicc of committees by ballot, they have 
been set aside much more frequently than followed. For 

, COllgr. Deb., 2d Ses!l., 19tb Cougr., p. 3. 
'Sen. jOllmal, 2U Sess., 20th Congr., p. sr. The vice president was 

absent at the opening or the uext two sessions, !Ollie thought duign
edly (COIlgt". Deb., lit Sen., 23d COllgr. , 22), the rule being c::onstrued 
as au intimation that the senate duired Ule vice pre9ident to remain 
away until after its organization. Calhoun. however, denied that he 
bad purposely been absent. (1St Sen., 23d Coagr., p. 19.) 

I COllgr. Deb., 1st Seas., 23d Cougr., p. 20. 

• Hugb L. Wbite. 
• COllgr. Globe, 1St Sell., 23d Congr., p. 20. 
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a time, whcnever the vice president was absent, the ap
pointment of the committees was almost invariably left 
to the president pro tempore. I Once, also, the appoint
ment of all the committees was given to the vice presi
dent is and another time, after the election of four of the 
chainncn, the appointment of the other members of the 
committees was left to the vice president.! 

At the first session of the Twenty-ninth Congress, for 
the first time, a part of the cOlllmittees.were accepted by 
resolution;4 and at the next session, after the clminnen 
of six of the committees had been chosen by ballot, a 
list agreed upon by both sides of the senate, in which 
the chainnan of each committee and a majority of its 
members were of the same party as the majority of the 
senate, was read and adopted jl a way being thus found 
at last by which the senate could avoid the tediousness 
of balloting, and yet retain the control of the commit
tees in its own hands. Since that time, with few excep
tions, it has been the custom to move to suspend the 

, At the tbird lIession of the 25th Congress (Congr. Globe., 16), and 
tbe fir8t session of the 26th CongreS!l (Congr. Globe, 50, 51), and the 
second IlCssi;ttor the same Congress (Congr. Globe, 2, 12). tIle presi. 
dent pro I~mpore appointed.ll tbe committees but tlle Chllinll8n of 
tI,e committee on (;ommeree. At the first session of the ~7th Con
gress (COllgr. Globe, p. II), the ehairmen of the committeu were 
chosen by the &eliotI', but the appointn\eUl of the other nlelDbers w~ 
given to the president pro tempo'-e. At the third session of the 27th 
Congre!lS (Collgr. Globe, 38-40), the first session of the 2Stl, Congress 
(Congr. Globe, pp. 5. 22), the seeond session of the same Con
gr~ (Congr. Globe, S, 12), alld the second ~ioll of the 31St Con
grC5!l (Congr. Globe, p. 7), ti'e committees were appointed by the 
president pro femport!. 
.::::5 Congr. Globe, 2<1 Sess.., 25th Congl'l'S9, pp. 9, 12. 

I jlJid., 1st Sess., 25th Congr., 14, 16. Proposals for sueh a coune 
made later were rejected. (Congr. Globe, 1St SeU., 29th Congr., pp. 
19--21 ; 2d Sess.. 29th Congr., 19.) 

• COllgr. Glohe, 1St Sess., 29th Cougr., p. 66. 

I Ibid., 2d Sess., 29th Congr., pp. '9, 30. 
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fU!e.C;, and then to adopt a list of the committees decided 
upon in caucus.! 

It would seem that the representation of both parties 
on the committees was no new thing, for ~Ir. King, \vho 
had ser....ed ill the senate since the adoption dr the COIl

stitution, stated in 1844 that it was the in....ariable prac
tice.: On the other hund, Jeffersoll, in his II Parliamentary 
:\1a111131" says that the British practice was to refer a bill 
to a committee all of whom favored it j3 and, as he does 
110t So.'ly that the practice of the senate was different, oue 
is justified in inferring that it was the 5.1.lIlC. W' ith the 
establishment of standing cOllImittees it would of course 
be impossible to know in advance exactly what bills 
were to be referred to each cOlllmittee, and therefore im
possible to follow the principle laid down by Jefferson. 
It lIlay be, therefore, that it was then the present 
practice was established, and that it was of the standing 
committees ouly which )..lr. King was thinking when he 
spoke of the practice in lhe matter, \Vhell the rule was 
followed and the committees were choseu by ballot, a 
plurality making a choice, IIn less some previolls arrange
ment were made, the result was very ullcertain j' but, 
with the introduction of the practice of adopting by 
resolution lists of committees pre,';'ous!y made out and 

I El<~plions to tbis practice are found in Congr. Globe: 2d Sess., 
36th Congr., p. 23; 1st Sess., 318t Congr., 39.45; 2d Se&s., 31st COllgr. 
p. 7; 1St Sess., 34th Congr., p. 18; 3d 5ess., 3;th Congr., p. 1554; 2d 
Sess.,45th Congr. , p. 56; 3d Sess., 46th Congr., 14; 2d Se!l!l., 47th 
Conf,'T., p. 23. 

I Henton, Thirty Yellrs' View, II, pp. 335, .)36. 

'Section, XXVI, 

• Mr. Hickey, Chier Clerk o( the senate, in a report in 1863 laid re

ganling this thllt it ]\1111 been found that, without a previous conanIta· 
tion and arrangement, by the pluralily principle, all the memloers or 
the colllmittee!!, except the chairman, for whose election a majority 
was required, might be obtained by II united minority, colltrary to the 
will of the majority; and that, on the other band, with .neh an ar. 
rsngement 0'1 the parto(tbe majority, the minority ulighl be entirely 
excluded (rom the committees. (3d Sess., 37th Congr., ~II. Reports, 
No. 42, p. 32.) 
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decided upon in caucus, there was 110 more difficulty 011 

that score. Not only have the minority generally been 
represented on the committees, but, as a rule, the major
it)" after having made Ollt a list of the committees, as
signing tlieiT own members to the positions desired and 
leaving blanks for the minority to fill Ollt, ha\'c sent this 
list to the minority for its action;1 and Mr. Pendleton 
said ill the Forty-seventh Congress that it had become 
the accepted custom for the majority of the senate to 
seek conference with tIle minorit)\ to discuss with them 
not ouly the members of the miuority who should be 
placed on each committee, but also regarding the number 
of representatives which Ole minority should have and 
the committees which they should entirely contro}.! 

The practice in regard to the chainnanship of com
mittees has not been unifonn. Up to 1827, when it was 
provided that, for the election of the chainmm of a 
cOlllmittee, a majority should be required, while for the 
other members of the committee a plurality of yotes 
ouly! there is 110 mention of a chairman in the rtlles of the 
senate as given in the 1\ Set1ate Journal"; but :\Ir. Maclay 
says that the chainnan of a committee was the senator 
of the most northerly state of those from which the 
members of the committee were taken. There seems, 
however, to be reason for doubting the correctness of 
this rule.' 

, 3d Sess., 37th Congt., Spedal, p. 1554, statement of Mr. Saulllbury; 
1St Sess., )Stlt Congr.. IS, 16. 

I Special Seu., 47th Congr., p. 16. 
~ Rule 12, Journal of Maclay. If this rule wu obsen'ed it seems 

strnnge that it should ha\'e receiv~ no notice from the statesmen of 
the time, in their letten or writiugll, Rnd that Jefferson should not 
h ave mentioned it in his" Parliamentary Manual," where he says in 
regard to the coulluitlee5 of parliament: "The clerk may delh'er the 
hill to any member of the committee. But it is ulual to delh'er it to 
him who is first named." ;Moreo\'er, Jefferson says tbat tbe chair. 

• 	 man of tlle committee makell the report, bnt all examination of the 
"Senate Journal" abow! that, generaUy, lite person who reported tlte 
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'~he uSllal cllstom was to continue senators on the 
same committee, unless they desired change, and to pro
motc no one ovcr them; and the same way with the 
chainnen.' This custom has sometimes led ~o the p0s

session of all the important places by senators frOIll 01lE.' 

district, as in the Thirty-scventh Congress, when, of the 
twenty-two committees, the chairmanship of cleven, and 
of these three of the 11IOSt important, belonged to New 
England. Party politics, however, have been allowed to 
cOllie in to a certain cxtent. In the second session of 
the Thirty-ninth Congress three distinguished chiefs 
were stricken frOIlt their places as cltainncn and assigned 
the foot of their committees, although the committees did 
not have charge of matters of a political nature.: The 
removal of l\Ir. SllInner from the chainnallship of the 
committee on {oreign affairs by his own party, because 
of his opposition to the president, is another example of 
departure from the nile. Mr. Cameron, his successor, 
was, howe\'er, entitled by seniority to the place if a 
vacancy should occur.s 

The opportunity for corruption and jobbery which is 
offercd by the application of seniority of service in one 
case and not in another, led to a propos..1.1 in the Fiftr
third Congress, which, however, was rejected, that IUlless 
otherwise ordered the committees of the Senate shallU 

bc organized with refercnce to the equality of the states, 
and that seniority of service shall give prefcrence in 
the assignment of C011lmittees and chainnanships." 

Of the forty·six standing committees of the senate, at 
the second session of the Fifty-third Congress, twenty-

bill was tbe one first luentioned 011 the committee, lind he was not 
always the representative of the lUost northern state represented on 
the committee, though he "ery frequently WfIS. 

, Congr. Globe. ut S~., 36th Congr., p. 1]8; Blaine, Tweuty Vears 
in Congress, I, 323; 3d Se!lS., 37th Congr., $ell. Misc. Docs.. No. 42. 

'Congr. Globe, 2d Sess" 39th Congr., p. 520. 
Blaine, Twenty Years, II, 503, note. I 



34 Th~ Origin and De;'~I(Jpm~lIl of Ih~ 

olle met regularly once a week, the others having no 
regular time of meeting but coming together when 
called by the chainnan. 

The number of members on the standing committees 
has varied. Three was the llsual number prior to 1818 
when the number was raised to five for all but two COIU~ 
mittces,' these being still composed of but three mem
bers. Since then the number of members all the vari. 
OliS cOlllmittees has been frequently changcd :l1ld 1I0W 
the number varies from three to thirteen, nine being the 
1II0st usual number. Each senator Ilsually serves 011 
frolll four to six committees. 'rhe meetings of the COlll
mittees are ordinarily secret, though they may be made 
public. 

Frequently special subjects are referred to SlIb-coltl
mittces or individuals to ill\'cstigate and report to the 
committee. The committee may be authorized to sum
mon witnesses and to take evidence. 'rhe majority re
port of the committee is not signed, it being considered 
as the report of the whole COlllmittee. \\"ith the major
ity report are usually printed the views of the minoritr, 
each member of the minority being privileged to set 
forth his views. 

The lIsnal custom of the sellate has been for the 
members of the committee of the opposite parties to 
consider the bills together. Recently, however, a ten
dency has been manifested to adopt the practice followed 
to a considerable extent in the house, of the majority 
and minority holding no conference on the sn bjecL Thus, 
in the Forty-ninth Congress, a report was submitted by a 
majority of the COlllmittee which the minority first 
heard on the morning that the report was made to the 
senate;~ and in the second session of the Fiftieth Con
gress the tariff substitute was prepared by the Republican 

'Rules or ISlO. No. l0
t COJ1gr. RttOrd,"1s1 Sess., 49th Congr., p. 158.4. 
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majority of the senate camilli ttee. 1 Sometimes, when there 
was need of haste, as ill the second session of the 'I'wenty. 
fifth Congress, a bill has been reported by a committee 
within twenty-four hours after its receipt, although lhe 
senate had been in session all the time, and the committee 
did not haye Jeayc losit during the session, the bill having 
been separately considered by each member at his desk. t 

The authorization of a committee to sit during the 
recess was unllsual in the early day!',' but it has now be· 
come quite common. 'rhe early cOlllmittces did not 
employ clerks, but ill 1849 one was granted to the com
mittee 011 printing' and SOOI1 after all the other eOlllmit· 
tees obtained them.a Each cOlllmittee has its calcndar 
and keeps a record of its proceedings. 

The influencc of committees on legislation has steadily 
increased from the early days when there were no stand· 
ing cOlllmittees, and motious were introduced 011 leave, a 
committee beillg raised to prepare a bill embodying the 
motioll, until the present time. This is due to the in
crease in the amount of business to 1:e done, which made 
it necessary constantly to rcl y more and more all caUl· 
mittees. As early as J855 it was said in the scnate that 
lllore work was dOlle ill the COlllmittees than in the sen· 
ate;' and in 1857 ),(1'. Hamlin said: "It is through 
committees to a very great extent-to much the greatest 
extent-that the business of the Senate is prepared and 
presented to the Senate for action. IIi The bills which are 

I Congr"siOllal Record, p. 304. 
'Congr. Globe, 2d Se55., 2511, Congr., p. 384. 
3The first instance .....a8 that or a committee appointed to investigate 

the alfait1i or tl,e Unite,\ State!! bank. Benton, II, p. 305. 
'1st Scs.s., 3lSl Cougr.,ll. 61 . 
• In 1855 nineteen committees employed clerks and two years later 

all but four CQmmittees .....ere allo .....ed thew. (1St Scss., 35th Congr., 
p. 	158.) No..... all IIn"e theul. 

I Cougr. Globe, 2<1 ~., 33<1 Congr., p. i29, statement of Mr. Cllly
tOil. 

, /Md., 1st SeS!l., 35th Congr., p. 39. 
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adversely reported are generally postponed without de~ 
bate.' Now the committees are the onl y machinery by 
which the senate itwcstigates qucstions of law and {act/ 
and, as ~lr. Voorhees said at the last session of congress: 
"The fina l exercise of sovereign legislative power is oft~ 
times and to a large extent perfonlled by committees.'" 
T hus everything depends upon their fOnll:ltiotl and ill· 
telligent action. 

Tn the appointment of other than the standing COlli· 
miltees the rule has always been the same, that is, lhey 
have been appointed by ballot, a plurality of votes elecl~ 
ing, except between 1823 and 1826 when they, as well 
as the standing committees, were appointed by the pre
siding officer. 

Confercnce committees, by nsage, always consist of 
three mcmbers 011 each side. At the head of the senate 
cOllferees is usually the man who has had charge of the 
bill ill the senate. The rules provide for the appoint~ 
ment of these committees by ballot unless otherwise or~ 
dered. Generally the conference committee is left free, 
though there hase been cases in which it was instructed.' 
Tn an ordinary free conference, to which bills arc usually 
referrc·d, the only limitation of the cOllllllittee is that they 
shall not put in new matter which has not been proposed 
in eithcr house.~ The report of a conference commit
tee is of a privilcged character, and can be made at any 

'Congr. Globe, lti Sells., 35th Congr. , p. 119. Also 1St Sess. , 39lh 

Congr., p. 3868, wilen in one evening nineteen a(J.'erse reports were 
made by a cOlUmiltee and accepted withollt debate. 

'COllgr. Record, 47th Congr., Special SeIlS., p. 15· 
~ "he rnle which allows a connnillee reporting a bill to amend it lUI 

it pleases before individual senatol'llilave a ehallce ba!l been influential 
in iuctea!ling the power of eonHnilteea. 

• For example, COlll-.'T. Globe, 1st Sess., 38th Congr., p. 900, and 
COllgr. Record, 1St Se5!l., 49th Congr., pp. 7617-7628. 

I COllgr. Record, :1d Sess., 48th Congr., p. 1468. III the finl session 
of the 49th Congreu (p. 305), a joint rule, regulating thi!l, was pas!lCd 
by thc !.tllnte. 
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time II except when the journal is being read, or a ques.
tion of order, or a motion to adjourn is pending, or while 
the senate is dividing; and, when received, the question 
of proceeding to the consideration of the report, if raised, 
shall be imlllediately put, and shall be determined with. 
out debate." The extensive powers exercised by com
mittees of conference at the present time is well known. 
This power is dlle mainly to the great amount of 
business to be transacted, and has grown with its growth. 
As early as the first session of the Thirty-sixth Congress, 
Mr. 'l'rumbllll said: II A practice has grown up here
abominable, 1 may say-by which the legitimate duty 
deyolving upon the whole body is tumed over to a COID

mittee of conference." 1 'l'his state of affairs has become 
steadily more noticeable. 

, Congr. Globe, p. 3028. 



CHAP'rER III. 

TilE SENATE AS A U:GISI.ATrVF, BODY, 

I. SHCJU,T SasslQNS 01' TilE SENo\TIt. 

WH EN the First Congress met at New York ill the City 
Hall the senate chamber was a waiuscoted room, about 
forty feet S(jllare and fifteen high.' The seuators wcrc 
seated in a scmi-('ircie around the chair of the vice pres· 
idcllt, being arranged according to states, the senators 
from New Hampshire all the right of the president 
and those from Georgia all the left.: As the nUluber of 
senators was SO small, the transaction of business was 
comparatively casy, so that bllt few rules weTe needed, 
and this gave rise to practices which, though suitable 
and advantageous then, have become inconvenient and 
emb.1.rrassillg 1I0W that the number of members is four 
times as great and the bulk of legislation vastly in
creased. 

Much of the time of the sen..'lte during the first 
session of congress was necessaril)' occupied with its 
organizatioll, and the decision of the questions a<; to 

'Pt!nns),lvania Pacitti, March 12, 1189. 
'Aceorc1ing to RuLe I b<lveu by Mr. r,Iaclay (Jourllal or Maclay, p. 

ltiii). It is diffIcuLt to decide just what credet\ce should be give,\ to 
these rules or Mr. Maclay whi/lh were {ouud written upon the co,'er 
or his jonrnsl, amI which differ in ma"y respects frOIll those given ill 
the senate journsl. '"hey are such u might be expected if a senRtor 
had aUempted to write down from memory the rules or the senate, 
adding interpretations which tbey had rceeived alld practices which 
were (ollowed though not e'llbodied ill the rules. They sometimes 
contain ill olle mle what in the sellate journal is giveu as two, alld 
vice versa, They also contain cntirely new llIatter {or which there is 
often 110 other authority aud which in one cast is certainly contrary 
to fact (Rule 9) , and 1u;.~lwO other cases probably is so (parts o( rules 
7 and 17). 
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mode of procedure, ctc., which must cOllie up at the 
establishment of a new government. 'fhe holdi!lg 
of its sessions with closed doors, which in the light 
of its future development was, perhaps, thc most im
portant step taken by the senate at this time, was pro
vided for by no nlle and seems to ha\·c been entered 
upon without debate and without question. At that 
time secret sessions of legislative bodies were 110t as un
common as they ItOW are, and consequently the action of 
the senate attracted less attention than it would now. 
Prior to 1766, whell 011 the motion of James Otis thc 
general court of l\ lassachusctts yielded to the demand for 
pUblicity of debates, 110 lcgisi:J.tivc body of America had 
admitted the public to its sessions j' and the congress of 
the confederation and the convention for framing the 
constitution had both sat with closed doors. 

Nothing is said upon the subject in the debates of the 
convention, but from a passage in the" Federalist" ill 
which Hamilton draws a fa\·orable comparison between 
the mode of appointment adopted by the constitution of 
the United States and that of New York, whcre the 
council of appointmcnts confirmed nominations in sccret, 
it would seem that open sessions were expected. On 
the other hand, if this were the case it is strange thal 
the sessions should ha\·e been held in secret without any 
rule being made all the subject, and apparently without 
any question being raised. Even Washington did not 
know the reason which had led the senate to adopt this 
practice, but he suggests that it may have been to avoid 
speaking to the gallery, or which there was too much in 
the other house. Z 

The remonstrances which were shortly made against 
the secret sessions soon forced the senate to consider the 

" 
• Eaton, Secret Sessions, p. n. 

( • Washington, Work.s, vol. XI, p. 4' I. Letter to David Stuart, Jnly
126, 1789. 
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subject. In thc second session of the First Congress Mr_ 
Lee of Virginia, in obedience to his instOictiolls, sut, 
mittecl a resolution for the opening of the doors of the 
senate and supported it by a speech occupying two days. 
No one replied and when the question was put Mr. Lee 
was supported by but two votcs. :Ke,-ertheless the sulr 
ject was brought up again and again. Jealousies of the 
senate began to arise in the minds of the people 011 

account of its secret sessions. I It was urged that secret ses
sions destroyed the best security against mal-administra
tion and annihilated the influence of the people over 
one branch of the govenUllellt;' and, finally, in the first 
session of the Third Congress a motion for opening the 
doors when the senate was sitling in its legislati,·e capa
city, except in such cases as ill the opinion of the senate 
required secrecy, was passed,3 and at the next session the 
doors were opened to the public. 

The debates, however, were still but little reported 
and, though the papers of the time generally contained 
daily accounts of the proceedings of the house when 
congress was in session, it is oniy rarely that those of 
the senate were referred to. A further advance towards 
publicity was made in 1802, when it was agreed to admit 
a stenographer to the floor of the senate.' 

II. 2UORU)( OF THIl SRSATK. 

The first congress under the ncw constitution was 
slow in assembling and it seemcd at first that the irreg
ularityof attendance prevalent in the old congress was 
to reappear in the new. But eight scnators were in their 
places on the fourth of March; and, in spite of two cir
cular letters to the absent members, one of March the 

, Annal, of Congr. • Jd Congr., 1St Seu.. p. 34. 
'Allnal, of Congr., 2d Sess.,2d Cougr.• l)P. 625. 626; Illt Sess.., 3d 

CODgT., pp. 33, J4. 
~lbitl., 1St 8ess., Jd COllgr., p. 46. 
'Sen. Journal, I5tSe!l5., 7th Congr., vol. III, pp. 165-166. 
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eleventh and thc other a week later, a qllOTUllI was not 
secured until April sixth. Those who had appeared at 
the appointed timc, full of interest and eager anticip.."1.
tion, felt no little chagrin at this apparent indiffercnce. 
There were, howc\·cr, excellent reasous for the dday. 

LThe New York senators had not yet been elected and 
others were detained by sickness, while, as ::\Iadison wrote 
to Jefferson, II 'the season of the year, the peculiar bad
ness of the weathcr, and the short interval between the 
epoch of election, and that of meeting" formed a better 
apology for the delay than would be likely to occur to 
one on the other side of the Atlantic. I

) In succeeding ses
sions qUOTUIllS were obtained with but little or no delay. 

In order to keep a quorulll after it was oncc obtained 
a rule was adopted providing that: II)JO member shall 
absent himsel£ frolll the service or the Senate without 
leave of the Senate first obtai-ned" j% and, according to 
lVlr. Maclay, violation of this rule was to be punished by 
writing Oil a slip of paper the uame of the senator so 
doing, together with the nature of his transgression, and 
annexing it to the TUles which huug in the senate cham
ber, there to remain until the senate, 011 his application 
or otherwise, should take action on the sallie.' 

In the early days scnators usually asked for lea\·e of 
absence, and llumerous entries regarding it are found ill 
the joumals;1 occasionally, also, notices' of senators ab
scnt without leave appear! Gradually, howe,·er, the 

'~I>\(lison, Works, t. p. 4S8. Letter of March :190 1189. 

' Annals or Congr., 1st !ic:ss., 1st Cougr., p. :II, Rule XIX. 

•Journal of Maclay, p. xiv, Rule XVI. 
• Benton says: .. In the /irst age of the government, no Ulent~r abo 

~ented himself from the sen'ices of the House to which he belonged 
without first asking and ohtaining it!! leave, or if called off Imldenly, 
II colleague was engaged to slate tbe circumstances to tlle House aUlI 
ask the leave. (Thirty Years' View, II, 178, 179- ) 

" At the 5e'Cond session of the Fifth Congress" resolution was 
adopted t ....o months before the end of the session, wbicb pro\,jded 
"That tbe Sttrelfiry of tbe Senate be directed to write to .11 such 
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rule c:lIne to be disregarded. Deuton says that he recol
lects II no instance of leave asked since the last of the 
early members, the l\[acons, Randolphs, Rufus Kings," 
etc. ;1 and by thc Forty-seventh Congress the rule had so 
,long been disregarded that whell a senator asked for 
1e..1.\'e of absence a question was raised as to the necessity 
of his so doing, and the vice president stated that, though 
the rule was perfectly explicit, it had 110t been the prac
tice of the senate to enforce it.~ 

Even while pretty careftilly observed, the rule was 
found to be insufficient for the purpose of maintaining a 
quorum. 'rhus when such all important matter as lhe 
Jay treaty was before the senate it was with difficulty 
that a sufficient number of senators were kept together 
to decide it j' and in the second session of the Fifth COll
gress SO mallY senators were abscllt, two months before 
the end of the sessioll, that the secretary was directed to 
write to those absent without leave, requesting their im
mediate attendance. 1 ~The saUle session the rules were 
amended 50 as to authorize a nlllllber less than a quorum 
to send the sergeallt-at-arl\ls after auy or all the absent 
members at the expense of the absentees, unless an e..,\
euse for lion-attendance, deemed sufficient by the senate, 
were made.' 

Attempts made under this rule to move the compul
sory attendance of absentees were held out of order with
out a day's notice, and in 1877 the rules were changed 

Senalol'll as are absent witbout 1e3\'e, or whose lell"e or absence has 
upired, requuting their immediate altem!:mce." (Auuals or Congr., 
p. 558.) 

IThirly Years' View, II, 178, 179. 
1Congr. Record, 1St Sess., 47th Congr., p. 4.101. 
>Goodrich write!l to Wolcott: "It has wounded us extremely that 

no remonstrances or fespect ror public bu&il\e&a ba\'e been able to 
keep SenMon and members or our I10n5e here a rew days Of 3 week. ,. 
(Gibb'& Administration of Washingloll and Adams, I, p. 343.) 

• Annab or Congress, 7(\ Sess., 5th COIIgT., p. 558. 

'Annala of Congress,::d Sess., 5th Congr., p, 589, Rule 19. 
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SO as to give to the senn.tc thc "power to request, and, 
when necessary, to compel the attendauce of the n.bsent 
Senators. '" 

Pre"iously an attempt had been made to decrease the 
the Iltunber of absentees by the publication in the 
Congressional Globe of the names of those absent at ever)' 
vote on which the yeas and nays were recorded. This rule, 
adopted in 1864,' was rcpe."lled in 1875,: but the name... 
of those absent on every roll call have nevertheless sti ll 
been pnblished. 

Attempts were also made to secure the attendance of 
senators by a deduction from their salary for absences. 
This was first tried in 1816, when provision was made 
for a deduction frOIll the s.."llary of aU those absent either 
at the beginning or during the session of the scnate, 
except in case of sickness.' This law, howe"er, was re
pealed in 1817,~ and the law passed in 1818 had little or 
110 effect ill restraining absences i for, though it provided 
that scnators should receive pay only for days when they 
attended the senate, except when their abscllce was due 
to certaiu specified causes, these catlscs were so all eIll
bracingS as to make the restriction of little lise, and its cffi
cac), was sometimes still rurtherdilllinishc<l by the passage 
of a resolution at the end of thescssion providing that sen
ators who did not take their seats at lhe opening of the 
session II by reason of sickness of themselves or families, 

'Rule 3. Un<ler- tllis rule it Willi held neeessar-y to filllt request the 
attendllnce of absent senators. (Congr-. Record, 3d Sess., 45th COllgr-., 
p. 1847; 2U Sess., 51st Congr., p. 1437.) 

• Congr. Globe. 1St Sess., J8th Congr., p. :t09O. 

I Ibid.. :tel Ses~.• 43d Congr., p. 1669. 

'Statutes at Large, vol. J, pp. 257. 258. lat Seas., 14th Congr., chap. 


XXX. 
• Statutes at Large, vol. 3. p. J45, 2d Sess.. 14th Congr., chap. rx. 
' Statutes at l,arge, vol. 3. p. >1<4. 1st ~., 15UI Congr., clillp. V. 

The law provided tbnt if a senator lVere detained by 5ickness 011 his 
jOllmey or if lie were unable to attend the senate anerhi5 arrival. he 
5houltlucn,rtheless receh'e the regular per dum allowance. 
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providential causes or necessary business," should never~ 

the!es.'> receive the regular per diem allowance.' 
The rule adopted in ISrS remained in force, though 

attempts wcrc frequently made to change it, until 1856, 
when it was repealed, and a rule adopted which pro
vided that a deduction from the salary of any senator 
should be made for every day's absence unless he 
should assign as a reason the sickness of himself or 
family. ' In 1862, in order to keep senators at their 
places toward the eud of the sessioll, it was farther pro~ 
vided that when a senator, in alllicip..'ltion of the adjolLrn
ment of the senate, withdrew from his seat without 
leave and did 110t return, he should forfeit, ill addition 
to the SII111 deducted for each day's absence, all alllount 
equal to the mileage allowed for his return home.~ In 
1866, when the law regarding sabries was again changed, 
no deduction for absences was provided for. 

During lIlost of the war the qllestion of a quorulll 
was of especial illlPortance, for it had not then been de
cided whether thc clause of the constitution which pro
vides that I< a Majority of each [house] shall constitute a 
QUOrulll",' lIleant a majority of all those who by any 
possibility might be elected, or only a majority of those 
who had beeu elected and were entitled to take their 
SC:lts. If the fonner was held then, after the secession 
of the southern states, the absence for allY reason of a 
very few senators would have been enough to break a 
quornlll. 'rhe house had, at the first session of congress 
after the secession of the southern statcs, decided that a 
quorum of the hOllse was a majority of those who had 
been elected and were entitled to take their seats. Pre
cedents could be found ill the practice of the senate in 

'Congr. Globe, I$t Bess., 33d Congr., p. 2092. 
"Statut~s at t.arge. "01. II, P.48, 1St SHS., 3-lth Congr., chap. 123. 

., 
'Congr. Globe, 2d Seu, ~1th Congr., pp. 3317-8. 
'Art. l,se<:. V. 
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support of each interpretation. At the first session of 
the First Congress, there being eleven states in thc union, 
entitled to twenty-two senators, but the Kew York sena
tors not yet having bcen elected, cleven were not can. 
sidered a quorum. The ncxt sessioll, however, the op
posite interpretation was given. There being tweh'e 
states, entitled to twenty-four senators, and one of the 
senators having recently died, twelve were considcred a 
quorum. The next timc, November sixth, 1804, nnder 
exactl y similar ci TcullIstanees the opposi te was held, and in 
1812 under simibr circllUlstances this latterde<:ision was 
adhered to / but finally in 1864 a resolution was adopted 
-declaring that a qUOTlllll of the senate consisted of a 
majority of the seuators duly chosen.t 

The difficulty ill maintaining a qUOrulll, due at first 
only to senators absenting themselves froUl attendance 
in the senate, has been iucreased in later times by the 
growth of two customs, llllknown in the earlier days, 
namely, pairing off and rciusing to vote, the object of 
the latter generally being to break a quorum. 

The custom of p<1.iring off was long in reaching the 
senate. Mr. Benton says that the first instance in the 
house of represellL1.th·cs when being" paired" was given 
as a reason for IlOt voting was in 1840, and that, during 
the thirty years he was iu the senate, he had never seen 
an instance of it; but, says he, II the practice has since 
penetrated that body j and 'pairing off' has becollle as 
COUlman in that Honse as in the other. As a conse
quence, the two Houses are habitually found voting with 
deficient numbers-often to the extent of a third--often 
with a bare quorum. ,,3 

The pair usually extended only to politica.l questions, 
so that a senator who was paired, and in the senate, could 

'COllgr. Globe, 2d S~., 37th Congr., p. 3[91, for list of c~s. 


tCOllgr. Globe, 1st Sess., :~5th Cougr., p. 2oS7. 

I Beulou, Thirty Years' Vie...., II, p. 175. 




vote 011 a nOll-political question or 011 a roll call. Conse
quelltly there might appear to be a quorum present at 
·all times, except when the yeas and nays were demanded 
on a political question. The :l11nopllCe in keeping a quo
rum arising from this, recently led to a proposal to COUllt, 
fot the purposes of a quorum, all senators present and 
paire<V 

The first rules adopted in the senate provided that 
every member present in the senate, when the yeas :U1d 
liars werc called, should vote, unless he were excuscd 
for special re:1Sons;~ and, nnder this rule, it was for soUle 

time the practice to allow senators to vote or not as they 
pleased, when a quorum was prescnl.· Beginning with 
about 1850 efforts were occasionally made to compel sen
ators to vote. I 'I'hese attempts, however, were so few 
that in the Forty-sixth Congress it was stated that: "The 
practice of the Senate in permitting its members, with
out question, or challenge, to withhold their votes, when
ever they have thought fit to do SO, has been so uniform 
and unbrokell, that, so far as precedents can make it so, it 
has become all absolute parlialllcntary right, and canllot 
be quc:stioned without reversing the steady practice upon 
which th e members of the body have a right to rely as 
their protection in the exercise of their discretion in 
giving or wilhholding their votcs.'>l Ordinarily, when 
a senator refrained from voting, llO llotice would be t..'lkel1 
of it j and it was only when attention was called to 
the fact by some one that the senate would have to 

, Cougr. Record, 1St Sess., :o3d Congr., P ~536. 


I Rule XI. 

• Statement of lhe vice president ill 1851, Congr. Globe, ld Sess., 

31st Congr., p. 248 . 
• For exall'j)ie, ill 18S[, 2d Se!lS ,31st Congr., p. ~48; also Jd Sen., 

4151 COllgr., p. I60J, 8ml 1St Sess., 46th Congr., p. 2147· 
a Congr. Record, Jd Sess., 46th COllgr. , p. 2423. 
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vote whether or 110t toexcllse the melllber.' There was, 
however, 110 provision for compelling a senator to vote 
if, after the senate had voted 110t to excuse him, he shouJd 
still refusc to vote, and it has been repeatedly held Olat 
it could 110t be done.! A decision of the vicc president 
ill the first session of the Forty.sixth Congress, that Oll 

the qucstion of excusing a senator frOItl \'oting, a qUIT 
tum must be present, made it impossible to obtain a qu~ 
rum by refusing to excuse a senator from voting:' A 
ruling made at the same tillle to the effeet that the fact 
of 110 quorUIll voting was 1I0t conclusive evidence that 
there was no quorum prcsent, but that the chair had a 
right to COUllt the senate to ascertain and, if he disco\'· 
ered a quorum present, business might be proceeded 
with,' greatly diminished the efficiency of thi$ means of 
retarding business, by making it possible to proceed with 
debate, though not to a vote, should a quorum be present 
ill the senate, even though a quorum was lIot voting. 

A decision of the second session of the Fiftieth COli· 
grCSS,~ that after a vote showing 110 quorutn, and a roll 
call showing the presence of one, it was not in order to 
move the sergeant.:\t.:mns to request the attendallce of , absellt senators, made it impossible to bring to a decis.
iOIl an)' question 011 which the yeas and nays were de-
manded and for which a quorulll was necessary, if sella· 
tors, by remaining in the senate and yet refusing to vote, 

, When this began to be done oc:;asionally, questions arO$!! as to the 
time al which attention should be called to the fact, etc. (Congr. 
Record, 2d Sess., 31st COllgr., p, 148; 3d Sess., 41st Congr., I'. 1603), 
which finally led to the a{lopllon of a rille regl11athlg it. (Rule '7, 
adopted in 1817.) 

'1st Sess., 46th Congr., 2147; 3d Sess., 46th Congr., 1413. In 1879 
an ullsuccessrul attempt was lIIa\le \0 compel a &ellalor 10 ,·ote by or· 
cle ring the sergeant·al.arms to request his attendallcc. (1St Seu., 46w 
Con gr., p. 2147. ) 

• Cougr. Record, 1St Sen., 46th COllgr., p. 2175. 
'IMd., 2174, '175. 
• Congressioual Record, 2d SeM., 50th Congress, p. I~J. 
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chose to break a quorum. The scnate would, howe"er, 
still be entitled to proceed with debate.' Proposals made 
providing that, when a quorum was present though not 
voting, senators present and not voting should be entered 
in the journal and counted for a q110nUII, and the vote 
announced accon:lingly!, have not been brought to a vote. 

If there be 110 call for the yeas and nays and no one 
calls attention to the lack of a quorum, business may go 
011 indefinitely, und indeed Illllch of the time now a quo
rum is 1I0t pre3ellt in the senate. Especially is this the 
case when a debate is goiug Oil. 'fhe number of sena
tors in the chamber scarcely 3vemges twenty-five 011 
such occasions, though if there is a roll call a sufficient 
number of senators to cOIlstitute a quorum will usually 
assemble from various portions of the capitol. In the 
early years, if the mle given by Mr. Maclay may be 
trusted, this was not the case, a withdrawal frolll the 
senate chamber for 1110rc than a quarter of an hour be
ing punished in the same ma11l1er as lIeglect of attend
ance during a session.' 

The absenting of themseh-es by scnators in order to 
escape the responsibility of a \"ote is not a matter of rc
ccnt occurrence, examples of it being found ill vcry early 
times. 

HI. ORDER OF PROCI!.DUIlH. 

l- In the early congresses UIC regular hOllr of meeting 
seems to have been cleven A. ~I.l and the length of the 
session ordinarily about four hours.' Now, however, for 
a long time, twelve o'clock has been the Ilsual hour for 
assembling and the length of the session about five 
hours; but, as business becomes more pressing toward 

'Congr. Record, I8t Sess., 51St Cougr., p. 3468. statement of Mr. 
Hoar. 

I/hid., ut Scss., 5ut Congr., p. 3104; lit Seu;, 53d Cougr., p. l6<1" 
I Journal of Mac1ly, p. :xiv. Rule XVI . 
• Wultington, Works, Xl, p. <lS3, note. Mr. Maclay 58)"& tliat it WM 

orten 1I0t more tban au hour. 
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the middle or end of a session, the hOllr is changed to 
eleven and, when more time still is needed, to ten j and 
it is sometimes, for a short tillie, even put as e.1.rly as 
nine. 'rhe session is also lengthened at the other end 
by taking a recess and holding an evening session. Pro
posals for thus lengthening the session are almost always 
objected to by some on the gTOund that it lea,'es no time 
for committee work or the examination of bills j and the 
evening session often proves of no avail) through the 
inability to obtain a quorum, and is usually occupied by 
some one or two perSOIlS who wish to make speeche.c;, no 
action of the senate bci ng taken. 

During the early part of the session the senate almost 
. always adjourns over Saturday and sometimes Friday 

also, and even Thursday occasionally, this being more 
frequent in the early days of the senate. When more 
time is required, however, the senate meets every day of 
the week except Sunday, and sometimes at the end of 
the session even that day. is not given to rest. 

As is but natural) even in the early days when no 
1II0re business came before the senate than it could con
veniently transact, there was some little hurry at the 
end of the session. Mr. Maclay writes in his journal for 
March second) of the third session of the First Congress, 
that lUore busiuess was hurried through the senate that 
clay than in a month of fonner sessions j and of the next 
day he says: "The HOllse seemed in a continual hurri· 
cane. Speaking wonld have been idle, fOT 110 one wonld 
or could hear. It was patching, piecing, 
altering and amending, and even originating new busi
ness. " The senate lIlet again at six o'clock . 
.. Fourteen resolves were proposed and carried through," 
and then, according to Mr. Maclay, the confusion became 
so great that he was unable to tell what was being dolte. L 

At the next session there was business enough to 

'Journal or Maday, 409-411. 
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require evening sessions 011 the last two days and, from 
that time on, the crowding of bills to the end of the 
session becomes more and more noticeable. 

Sometimes bills would be introduced and pa.o;sed 
through all their stages, under a suspension of the rules, 
in one day, but this was not often done, as the senate 
was usually fully occupied in considering bills already 
somewhat advanced and in action on conference re
ports and bills sent it from the other house. 1 L As 
early :is the Fourth Congress this press was felt 
sufficiently to lead to a proposal for a rule rorbid~ 

ding the origination of a law of general importance 
within the last ten d.-tys of the sesSion, and declaring 
that the senate wouh:\. a~t on none reeei.ved from the 
house within that time.1 t The rule, however, was 110t 
adopted and the amount of business trnns:l.ctcd on the 
last days of the session continued to increase. The edi
tor of the Congressional Debates s..1.ys in 1825: \I Very 
little debate Ilsnally takes place. within the last ten days 
of a Session, the time of both HOllses being employcd in 
perfecting business already matured by the committees, 
ctc., ... principally upon private bills, which seldom 
elicit more th30 a passing rellll.rk from the chairman of 
the committe which reported each bill, and sometimes 
not even that. \Ve have known in the last week of the 
Session, as Illany as forty bills pass in one day;" but 
these pass without debate.~ 

.Mr. Clay said that nearly all the business of the last 
session of the Twenty-fifth Congress was done in the last 
thirty days of the session j' and Mr. Hale, in the first 
session of the Thirty-fourth Congress, s:J.id that thirteen 
years of experience in the sen:l.te confirmed his idea that 

'Bills were lost at every session for lack or time. 
• Annals of Congr., ,d $eM., 4th Congr., pp. 1576, Isn. 
·COlller. Debates, "01. I"d Se~s., 18th COligr., pp. 741-742, note. 
'ConJo:r. Globe, 1St Sess., 26th Congr., p. 251. 
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31l the business of the session, irrespective of its length, 
was done in the last two weeks of the scllnte,-tl theory 
which wonld seem to be justified by the passage, in one 
morning, of fifty bills of which no one knew the subject 
except the senator who moved to take them up.' In the 
Sixteenth Congress seventy or eighty bills were signed 
between eight at night of the last day of the session and 
the next morning; and, on one occasioll, seven laws 
passed their three readings in ten minutes.! 

In order to prevent a repetition of this in the future, 
two rules were added by the Seventeenth Congress to the 
joint nlies. LThe first provided that: cc No bill that shall 
have passed one HOllse shall be sent for concurrence to 
the other on eithcr of the three last days of the session i" 
and the second that: cc No bill or resolution that shall 
have passed the HOllse of Representatives and the Sen
ate shall be presentea to the President of the United 
States, for his approbation, on the last day of the 
session.'" 

Had legislation been conducted in accordance with 
these rules there would certainly have bccn a considera
ble improvement; but, at almost every session there
arter, while the joint rules were in force, oue or both of 
the rules would be sllspended in favor of certain or all 
the bills or" the session. 1 Thus, of 142 bills passed in 
[832-33, go were signed under suspension of the rules. 
At first it was held that these rules could be sllspended 
whenever a majority wished, without a day's notice i' 
bnt, in 1836, it was held that it required unanimous COII

scnt to consider a resolution from the house suspending 
the rules on the same day that it was received.~ In 1852 

• Congr. Globe, I5t Sess., 33{1 Congr., p. 2214, statement of Mr. 
Pratt. 

Annals of Congress, 1St Seg., 17th Congr., p. 273. 

"Anllab of Congr., 1St Sess., 17th Congr., yol. I, p. 143. 

• Cougr. D:!h., yol. VII, 2d Seu., 21St COLlgr., p. 334. 

> Ibid., \"01. XlI, part ii, 1St Sess., 24th Congr., p. 1937. 
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the rules weTe amended so as to provide that snch a mo
tion should II always be in order, be immooiately consid
ered nnd decided without debate.!H 

Thlls matters remained unti l the Forty-fourth Congress, 
when it was rtecided ill the senate that the joint rules 
did 1I0t hold over from one congress to the next, and a 
joint resolution accordingly passed fe-adopting those of 
the previous session.2 The honse, however, seems to 
have thonght differently; at least it did not adopt the 
resolution scnt it by the senate, and, at the end of the 
session, seut lip a resolution for the suspension of the 
joiut rules. The scnate refused to act upon this, sending 
to the hOllse a resolution stating that, in their opinion, 
there were 110 joint rules.' Thus, since 1876, there has 
not even been the restraint of the sixteenth and seven
teenth joint rules on the pushing of important business 
to the end of Ole session.4 

'to gain more time at the cnd of a session, the date of 
adjournment is frequently extended at those sl1!ssions 
whose termiuatiou is lIot fixed; and, in the latter casc, a 
few hours arc sometimes obtained by turning back or 
stopping the senate clock so that business call be dOlle 
after midnight of March third, the time at which it 
seems at first to have bee:l generally supposed that COIl
gress euded. ~ 

At the secoud session of the Thirtieth Congress, when 
objections were made to the continuation of the session 
after twelve o'clock, the objections were overruled, and 

I COllgr. Globe, 1st Se!!s., 32d COllgr., p. 1288, Rule 26. 
Congr. Record, 1St dess., 44th Congr., p. 520. 

, IDid., p. 5567_ 
'It would seeul that the senate no longer ..... ished to be restrained by 

these rules, ror tIle joint rules which the &enate has s.ince adopted, 
but wbkh have not been agreed to by the house, have contained no 
rules corresponding to the old 16th ant! 17tb rulu. r 

• Benton, Thirty Years' View, I, p. 555. 
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the session continlled until 7 A. ~1. of March fourth j' and, 
at the next congress, it was decided that the term of 
senators did not expire ti1lnOOIl of March fourth.' 

The disorder which often prevailed in the senate, near 
its close, when there was much more business to be tram~ 
acted than could possibly be got through with, and when 
everyone wished to secure the passage of his pet project, 
was often great. Mr. King, in taking the chair of the 
senate, March 3, 1841, said that: He must be perU 

mitted to say that he had witnessed, on se\"eral occasions, 
at the close of the session of congress, a degree of excite
ment which did 110t, in his opinioll, comport with the 
grave duties of the senate, and which was calculated to 
impair the wcight of their deliberations, and was not 
calculated to facilitate the dispatch of their business 

if, unfortunately, there should be a.ny departure 
from the strict order, he should feel it his duty to check 
it instantly."3 The talking and confusion ou the floor, 
which makes it difficul t to get attention, and the scramble 
of six, eight, or ten scnators for the floor, ill more rcccnt 
times, is notorious. 

After the reading of the journal, it has always been 
the custom to devote a certain amount of time, usually 
an hour, to the despatching of matters for preparing and 
expediting business. At first there was no rule on the 
subject, but Jefferson in his II Parliamentary Manual lIt 
says that such was the practice of the senate, and that 
110 bills werc put on their passage until twelve o'clock. 
A rule, adopted ill 1834, which provided for the preseu· 
tation of petitions and reports frOIll standing cOlllmittees 
after the reading of the journal, $..'lys nothing of the time 

'Congr. Glohe, ::zd SellS., 30th Congr., pp.686-69::z. 
s /Md.• 2(\ SeilS., 3ut COllgT., p. SlO. . s Congr. Globe, ::zel Seu., 26th Congr., p. 2l5. A stronger statement 

on the salUe subje<:t by Mr. Greeley l1Iay be rouud ill Parton's Lire or 
Greeley, p. 280 . 

• Section XIV. 
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which was to be so occupied; bllt it sti ll seems to have 
been customary to devote au hour to such business.' III 
1877 the morning hour was made a definite period; hut 
in 1883 it was again made indefinite, provision being 
made for proceeding to the consideration of the geneml 
calendar, under the Anthony mle, immediately after the 
conclusion of the morning business, or at one o'clock, 
and continuation of it until two o'c1ock.1 

At first new matter could be introduced at :my time 
except when a question was before the house;s and it 
was 1I0t lIutil 186S that the mIt'S provided for the intra· 
duction of bills during the morning hour! 

The first mles adopted provided for at least oue day's 
notice of an intended motion for leave to introduce a 
bill.~ The setting aside of this mle by ullanimous COIl
sent in the case of nearly all bills! and the consequent 
encumbrance of the journal by the repetition of the 
words, II I ask Jea\'e to introduce a bill without having r 
given previolls noticc!" having becomc very general! a 
committee was appointed ill 1874 to prepare an a.mend
ment to the rule, the restraint of which it was thought 
was sometimes needed. Various means of avoiding the 
inconvenience and yet maintaining the essential part of 
th e rule were tried. ' Finally! a rule was adopted Wl1ich 
provided that: 1\ Whenever a bill or joint resolution shall 
be offered, its introduction shall, if objected to, be post
poned for olle day." 

The rules have always provided for three readings of 
all bills and resolutions and, prior to 1877, these readings 

'Congr. elobe, 1St Scss., 35th Congr., 1'. 717, statelllent of tile Ivice president. 
• Rille VIII. 

I Jefferson, Mauual, !leC. XIV. 

• Rule 74. I . 
~ Rule u. 
• CongT. Record, 1St Sess., 44th Congr., p. 574; ::d SeSI., 44th 

CongT., p. 677. 

• 
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had to be on separate days, unless otherwise ordered by 
the unanimous consent of the senate. It was then pro
vided l that bills and joint resolutions frOIll the house of 
representatives or frolll a committee could be read twice 
on the &'1me day, if 1I0t objected to. 

By (843 it bad come to be the practice for all three 
readings of the bill to be by title only i and, attention 
being called to it, the vice president decided that tbe 
nlies of the senate required the reading of bills through 
on their second reading; whereupon it was done for a 
few days, but was found to consume so much tillle that 
the one who, in tIle first place, had objected to the prac
tice, said that: II He hoped it would be the understanding 
in the future, that all bills would be read the first and 
second times, before reference to a committee, by their 
titles only, unless any senator should call for the reading 
entire of particular bills." This was accordingly done.~ 

The first nile adopted regarding the order of procedure 
after the conclusion of the 1Il0rning busiuess was that of 
.I82~ which provided that the unfinished business of the 
last preceding sessioil should have the precedence.3 Af
ter this came the special orders, if any, and then the 
general orders.' 

In J858 a question was raised as to whether a special 
order, which had been made for a special time, if not 
finished on that day, came np th~ next day at the time 
for which it had been fixed at the pre.yiolls day, or at one 
O'clock, and the latter was decided.~ 

\oVhcn the amounl of business became much greatcr 
the special orders, which were frequently umdc mcrely 
from courtesy to llccommodate a senator, wcre found to 

'Rule :14. 
• Cangr. Globe, 1st SeM., 28th Cang.-., p. 41. 
s Rule '5.I 
• This was first elnbodied ill tbe niles in 1870. (Cong.-. Globe, 2d 

Sess., 41st Callgr., p. 18'9-) 
· Congr. Globe, lit Sen., 35th Cangr., p. 717· 

• 
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be a hindrance to business i and in 1862 it was agreed, 
without opposition or debate. that thereafter a two-thirds 
vote shou ld be required to make any subject a special 
order} As the end of the session approaches, ill later 
days, a special time has often been set aside for the con
sideration of special classes of bills; and these special 
orders have sometimes become so numerous as to leave 
little time for the transaction of the rcgular business, 
and made it necess.·uy to rescind all such orders. I 

Occasionally a whole session has been set aside for the 
consideration of a special sUbject. Mr. Clay wished so 
to limit the business of the special session of the 'l'wellty
seventh Congress, but the resolution introduced by him 
for this purpose was not acted upou, and it was lIot until 
the adjourned session of the Fortieth Congress, which 
met July 3. 1867. that such a limit:ltiol1 was adoptcd. It 
was then decided to confine the business of the session to 
removing obstructions to the acts of reconstruction and 
giving them the scope intcnded. The dccision was not 
reached without strong objections being made to it, 
notably by !\Ir. Sumner, who declared it unconstitu
tional:' A similar resolution was adopted at the first 
session of the Forty-second Congress and at the first 
session of the Forty-sixth Congress. 

The course of a private bill in the senate is gcuerally 
the same as that of a public bill. 'l'hough there is no 
time set aside by lhe standing rules for their consid
eration, as there is in the house, special days are fre
quently ordered to be de\'oted to their consideration for 
the ..l\emaindcr of the session, or until they are disposed 
of. \ 

I Cougr. Globe, 'ld Sets., 37th Congr., pp. 'l8i, 'lSB. This has sinct: 
bt:t:n Ult: rul t: ou t ht: ~ubject. 

1 Cougr. Globe, 2d Sess.,4ut Congr., p. 1819; ConlP'. Globe, 2d 
St:ss.• 46th Congr., p. 140J. 

I Cougr. Globe, 1St St:ss., 40th Cougr., pp. 481-498. 

I 
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Rccently some restrictions have been placed upon the 
repeated rc-introduction of claims once rejected by con
gress. The senate passed a joint rcsolution for this 
purpose at two stlcceeding sessions of the Twenty-seventh 
Congress, but the resolution was uot considered by the 
house; and there seems to have been no restriction of 
this sort 1I11tillong after, when a senate rule was adopted, I 
forbidding bringing up a claim 011 which an adverse 
report had been madc and acccpted, unless new evidence 
had been disco\'ered. As it is not \'ery difficult to obtain 
new evidence, this has lIot proved much of a restraillt.~ 

The increasing IlUlnber of private bills, whic!t occupied 
so much of the time of the sena.te, led, in 1856, to the 
adoption of :l rule providing that: "\Vhcnc\,cr a pri\'ate 
bill is under consideration, it shall be in order to move 
as a substitute for it, a. resolution of the senatc referring 
the ease to the Court of Claims." This rulc seems to 
ha\'e becn dropped some time between 1868 and 1877, 
but in 1883' a rule authorizing the reference to the court 
of claims of all claims il1\"ol\'illg the determination of 
facts, was adopted in accordance with a st:ltnte of that 
year.t • 

A practicc had grown up ill the senate of sccuring the 
pass.."lgc of privatc bills, which had failed ou their merits, 
or for the consideration of which a time could not be 
f01l11d, by tacking them to the appropriation bills. To 
prevent this, a rule was adopted in 1850, which declared 
that no ,\Incndment, providing for a private claim, should 
be rcceived, even though the same had been previously 
sanctioncd by the scllatc.A This was soon amended by 
striking out that part of thc rule which reads" although 

• No. .58 of the rules adopted in 18n,and No. JI of the present rules. 
• Congr. Rtt<lrd, 1St Sess., ".stb Congr., p. 1071S· 

I Rnle XVI, llee. 3- Now found in Rule XV, sec. J. 

I StBllltu nl LBrge, \"01. -:Z-:Z, p. 48.5, -:zn Sess., 41tll Congr., cbBp. 116. 

I COllgr. Globe, -:zd SCSll., 31st Congr., p. 18. 
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the same lila), have been previously sanctioued by the 
senate'" and inserting" unless it be to carry out the 
provisions of an existing law, or a treaty stipulation."i 

In rccent timcs the number of private bills has in· 
creased so much as to occupy an undue amOUllt of the 
time of the senute, and this has led to numerous pro
posals for rules restricti ng the introduction of such bills. J 

According to the usage of the British parliament, UIl

finished business of one session was destroyed by a dis
solution or prorogation of parliament; and, soon after 
the organization of the lIew government, a joilltCOtn111it
tee of the hyo honses decided that such was the proper 
mode of procedure to be follm ....ed by congress.' All at
tempts made to change this decision failed, until 1848, 
when a joint resolution was adopted providing that all 
"bills, resolutions, or reports" of either house, undeter
mined at one session, should be resumed and acted upon 
"after six days from the eommencemcnt of a sccond or 
subsequent session of Congress. 111 A question arising 
in the senate as to whether this included pctitions, a res
olution was adopted ill 1854 providing that all business 
undetermined at one congress should be resumcd at the 
next., 110 time Cor so doing being mcntioned. The ques
tiol1 raised at subsequent sessions as to whether or not 
this rescinded the joint rule was 110tdecided.~ A similar 
resolution was adopted at sllcceeding sessions and was 
added to the standing rules ill 1868,' the member of the 
committee who reported the rl1le.~ declaring that the com
mittee did not consider that the rille repealed the joint 
rnle, but that it was ill harmony with it.' At the same 

I Congr, Globe.• lit SISS.• 33d Congr., p 1058. 

t For example, COllgr. Record. 1St Ses-.... 48th Congr.• p. 1"77. 

'Sen. JO\lrn~l. vol. I, :zt! Se55., lBt Congr., p. 107 • 

• Congr. Globe, ut Sess., 30th Congt'., p. 1085. 
• 100d., 3d 5eM.• 4:zd COllgr., p. 2 . 

.. Rille 52. 

t Congr. Globe, 3d Seas., 41St COllgr., p. 4, Mr. Edllllllld •. 
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time a question was raised as to whether the joint rules 
forbade action before six days had elapsed. The house 
had held that it did not, but the senate that it did;1 but 
as the joint rules ceased to exist soon after this, there is 
no IOllger this restrictiQu on the action of the senate. 

Executive business has ordinarily been takcllllp at the 
end of the day's session, unless there was something that 
could not wait, or would require an entire day. 

IV. I.IMITATIONS OF DEBATE. 

Gn the eady days of the senate, debate was practicaU;;
unlimited, the restraints placed upon it being sligh t and 
seldom enforced. 'I'hey were, that no motion shou ld be 
debated until seconded, that the decision of all questions 
of order should be made by the president without debate, 
and that no member should speak more than twice ill 
any oue debate on the same day without leave of thet 	 senate. The prcviolls questioll, which was provided for 
by the nlles~ but rarely used/ and was omi tted in the re
vision of the rules in 1806, was not used to limit de
bate, but as ill the continental congress and the parlia
ment' of England, where the previous question was used 
to avoid a vote on a given subject. The proper occasion 
for its lise was, according' to Mr. Jefferson, to get rid of 
subjects II of a delicate nature as to high personages, 
etc., or the discussion of which may call forth observa

1 ibid., 1d Bess., 34th Congr., p. I ; 3d Bess., 41st COligr., pp. 3. 
19; 3d Sess.. 4211 COllgt"., p. 1. 

, Rule I X. "The previou!! qu~tiou being moved alld 'ecolldc(llile 
question fronl lhe cbair Ihall be' Shall the main question be now 
put?' And if the 1I1l)"!! pre,'ail, the main question sh all not then be 
Pllt." In U.le continentlll congre511 tl,e usual fonn oflhe queslioll was 
"Shlll: the maill question be 1101 now pllt?" and if decided in the affirm_ 
ath'e th e main qlleslioll willi not Ihen put. In two instances thi' is the 
form used in lhe R nate. (Exec. Jour., I, 96, 97. ) 

I .Exec. Jonr. , I , pp. 96, 97, 318. Sell. J our .• 1St Stu., U.l Congr., 
pp. 60, 61. AlIllals of Congr., 1St Stss., Stu COllgr., p. 363. 
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lions which might be of injurious consequences.'" He, 

however, says that its use had beell extended abusively 

to other cases; and by reference to the cases ill which it 

was used in the senate, it would sccm probable that its 

use there was, as ill England at the present time, to cn· 

able the body to dispose of the subject without a direct 

vote upon it. X The previous question was debatable' 

and was used ill both legislative and executive session and 

in the trial of impeachmeuts, but not on amclldmcllts,3 

0; ill the COlllmittee of the whole! ) ../ 


-In 1806, dcJ;la.tc upon a motion for adjournment was 
forbidden,' and the following year dclxttc on an amend
ment at the third reading of a bill j8 but for Ulany yeaTS 

thereafter no further limitations were imposed, and this 
freedom of debate was rarely abnse<J.1 Mr. Calhonn said, 
ill 1840, that: II There never had been a body i:l this or 
any other cOllntry in which, for such 0. length of time, 
so much dignity and decorum of dcbate had been lIlail1
tailled."~ .These remarks were called forth by a proposal 
of 1\1r. Clay for the introduction of the previous ques
tion/ which, he stated, was rcndered necessary by the 
abuse which the minority had made of the unlimited 

I J',IanUlll, lee. XXXIV. 
1 Ibid., .ec. XXXIV. "Thelilhe previousqu6tioll i:iproposed ami, 

in the lIlodern usage, the discussion of the main question is susptllde(1 
.nd the debate confined to the previous question." Maclay gh'es III a 
rule of tlie senate the following: "In case of & debate lJe.coming 
tedious, fonr lenatofli lIIay call {or the question, or the sanle num~r 
IIIlly nt any lime InOve {or the predoua question, \'i7.: 'Shalllhe IIIlIin 
qnealion be now put?'" ( Rule 7.) I Call find no confirmation o{ thia 
rnle. , 

I Seu.Jour., vol. Ill, 1St Sess., 6th Congr., p. ]7. 
• Jeffen;on'. Manual, sec. XXIV. 


-I"Rule8. 


• Sen. Jour., \'01. IV, ld Sess., 9th Congr., pp. 13S, IsS, 139. 

1 Se-e Benton 011 tlte subject. Congr. Globe, ht Sess.. lith COllb'T., 


p. ?04. 
• Congr. Globe, 1St Sess.. ljtlt Congr., p. lOS. 

t/Md., p. lOJ. 
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privilege of debate. 1'hc proposition met with so much 
opposition that it was abandoncd i but the accusatiOIl of 
fact ious opposition 011 the part of the minority, madc at 
that time/ was heard again and again ill succeeding con. 
b'TCSSCS; and this, together with the increasing amount 
of business to be transacted, which made SOllle limitation 
of even legitimate dcbate seem desirable at times, led in 
thc following ycars to se\'eral proposals having this object 
in view.!) 4-Jone, however, were adopted until the civil 
war, when it was agreed that, in the consideration in 
secret session of subjects relating to the rebellion, debate 
should be confined to the subject·nmtter and limited to 
five minlltes, II except that five minutes be allowed any 
member to explain or oppose a pertinent amendment.n! / 

All other proposed limitations of debate failed' lI11til 
1868, when a rule wns adopted prodding that: u ~[otions 
to take lip or to proceed to the consideration of any que&
lion, shall be determined without debate, upon the merits 
of the question proposed to be considered ;" the object of 
the rule being, according to :'ITr. Edmunds, to prevent a 
practice which had grown up ill the senate, .. when a 
question was pending, and a senator wished to deliver a 
speech on some other qllestion, to move to postpone the 
pending order and take up another; and th~ proceed to 
deliver their speech on the other question.''' According 

, Cougr. Globe, 1St Sea., 27th Congr., p. 203. 
I These were for a nile allowing an amendment to he laill on tbe 

table with(lut the bill (Congr. Globe, 1$1 Sess., 31St Congr., p. 1688, 
IIlId 1St Bess., 3211 Cong. , p. 1609), for the inlroduction of Ihe p~\'iotl! 
question (Cougr. Globe. 1St Se5ll., 31st Congr., pp. 1466, 1688), lind 

, for the limitation of lIehllte, during the remainder of Ihe 8e88iol1, 10 

five minutes, except on iei\ve gmnted (lStSess., 35th Cong r., p. 2526). 
I Congr. Globe, :d SeSl;., 37th Cou&r., pp. 4<;0, 536. 
~ The limitations propo),d were 10 flllo..... a majoril\' (Congr. Ciobe, 

2d SeD. , 37th Cou~r., p. 15.57), or two·tbirds (2d Se5s., 4'11 Cougr., 
pp. ,8'9, 2212), to fix the time for ending debate. ami 10 flllow fll11end· 
meuts to appropriation hills 10 be l"i<1 upon tbe table ",.jlhont Ihe bill 
(Congr. Globe, 211 Stsa., 41S1 Congr ., p. 4128) . 

• Congr. Globe, 2d Seu., 4111 Congr., p. 50S· 
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to Mr. Trumbull, lhe object of the rule was to prevent 
the consumption of tillle in debate over business to be 
taken up.' The rule was interpreted as preventing debate 
011 the merits of a question when u proposal to postpone 
it was made. 

As appropriation bills generally excited so much in
terest alld discussion, it was natural that the necessity 
for limiting debate Oil them shou ld be felt morc: than 0 11 

other bills; and, about this time, many motions were 
lIlade having this in view. t''J'he first to be agreed to 

g was one allowing amendments to appropriation bill~ to 
be laid 011 the table without prejudice to the bil~<i ~rhe 
efficacy of the rule, which had been repeatedly proposed 
and rejected, was soon acknowledged by all, and it was 
afterwards extended so as to apply to other bills as well.' 

III the consideration of appropriation bills at the end 
of the sessioll, in order to expedite business debate had, 
011 several occasions, by unanimous consent, been COIl

fined to five minutes; and fillall y, ill 1872, it was ordered 
that, during the remainder of the session, it should be 
in order, in the consideration of appropriation bills, to 
move to confine debate by ally scnator 011 the pending 
motion to fin! minutes:' The necessity for some limi
tation of debate caused the adoption of similar resolu
tions at most of the succeeding sessiolls. 

lrhe so-called Anthon)' rule which, for the expedition 
of business is the most important limitation of debate 
yet adopted, places 110 restraint upon the right'> of the 
minority, inasmuch as a single objection will prevent its 
applicatioll to the subject under consideration. It was 
first adopted in the third session of the Forty-first Con
gress, when the great iucrease in the amoUlit of busi

j 	 'Congr. Globe, 2d Sess., 41st C011gt., pp. 501,,soB. 

s IMd., 3d Sess., 41st Congr., p. '4n. 

I Congt. RKOtd, 1st Sess.• .e7th COllgr., p. 1907. 

• ConST· Globe, 2d 5eS!l., 42d Congr.• pp. 2867-2883, yeu 33, na),s 13. 
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ness, which made it impossible to reach cvery· I 
thing, and caused such a scramble for precedcnce 
that hours were often consumed in dcciding what 
should be done, made it neccss..1.rY to find some 
means of relief. The rule as first adopted provided 
that: "On Monday ncxt, at one o'clock, thc Senate 
will proceed to the consideration of the Caleudar, and 
bills that are 1I0t Qbjcctcd to shall be taken up ill their 
order j and each Scnator shall be entitled to speak 
once and for liye minutes, only, 011 each question; and 
this order shall be enforced daily at onc o'clock till 
the end of the Calendar is reached, ulIless npOIl Illotion 
the Senate should at any time otherwise order."l 7 

This regulation proving efficacious was adoptcd in 
succeeding sessions jt ~d fiually, in thc second session of 

/ 	 the Forty.sixth Congress, was added to the standing rules. 
The vice president at the.lltxt congress having decided 
that, if a majority dccided to take up a bill, 011 objection 
being made to its consideration, the limitatioll of debate 
would still apply, the mle was amended so as to prevent 
this.! ~Vhell the regular 1I10rnillg hour is not found 
sufficient for the consideration of all tlllobjected c..1.ses on 
the calendar, special tillles are often set aside for the 
consideration of the calendar uuder the Anthony rule. 

A propo&'ll to require the objection of five to pass over 
a bill was at ouce objected to as:l form of the previous 
qllestion/ and all other proposals for a limitation of de. 
bate, which would also limit the power of the minority, 
have been repeatedly rejected i and, at present, there 

, Congr. Globe, 3" Sus., ",at Congr., p. 28. The rule wns inler. 
"retell as allowing objection to be made at any tillle. (Congr. Record, 
~Il Sess., 40th Congr., pp. 1302-1304.) 

, I have found 110 uotice o( the adoption of thi~ rule (rolll th;~ lime 
until the se=nd ser.sioll of the Forty·firth Congrell!l, but when it WM 
then propo!W'd it wa!l,laid tbat it had been used for lOme liule. 

I Congr. Reeom, nt Seu., 4;lh Congr., p. 3345· 

Plbid., 3d Sess., 46th Congr., p. 1693· 




Tlu Origill and DrrJdol"'/lelll oj Ihe64 

sCfms to be 110 probability of stich a rule being adopted. 
L-Thol1gh the scnate has steadily refused to place geneT
nllimitaliOlls all its right of debate, it is comparatively 
easy, when the question under cOllsidcmliol1 does not in
volve strong feeling, to secure ullanimous conscnt to the 
limitation of debate to five or ten minutes, on the subject 
before the hotlsc:7( Similarly the lime for ending dcba.te 
and taking the vote is oftcli fixed by unanimolls consent. l 

The custom is first seen coming in at the Twenty-ninth 
Congress, wheu an unSlIccessful attempt was made to in
duce tllC minority to fix a day for laking the vote 011 the 
Oregon Dill, which had been debated two months. 
i-Usltall),! whcn there is 110 factious opposition, and the 
majorit), have been willing to grant to the minority a 
reasonable time for debate, there has been no difficulty 
in securing sitch uuanimous consent. It has come to be 
the custom to thus fix the time fortakillg thc yote on all 
the revenue bilh:i,~ and this practice doubtless cOlltribut~ 

"'" much to the rapidity with which the scnate can transact 
\ busi ness) 

All the rules for the limitation of debate which h:1XC 
been adopted are snch as were needed to restrain perfect
ly legitimate debate; and, as has been clearly pro\'el1 of 
late, are littlc or 110 restraint upon thg,millority, should 
it wish to attempt factious opposition, / 

III the early days of COllgress 110 complaint is heard of 
factiolls opposition or dilatory motions, but from about 
1850 sllch complaints begin to be heard.s 'rhe first ill-

I Such an agreement WRS IIOt en(on;etl by the c1lair, but e,"ery sena.. 
tor (elt boulHI to stand by it (Congr. Globe, 2d Sess., 41st Congt., p. 
478 j Cougr. Record, 1St Sess., 51!11 Congt>., p. 4129), and, sCi;onling to 
!lenstorial usage, a number lell!! than R quorum coul(1 wake the agree_ 
ment. lCongt. Globe, 3d Seu., 41~t Congt., p. 'SSg, statement of 
vice prftideul. ) 

I COI'gr. Record, 1st Sell!!., 51St COllgT., p. 9109, statement or Mr. 
Gomlan. 

J Por example, CongT. Globe, !!It Seu., 32d COlIgr., p. 1606 j lit 
$eg., 3..\th Congr., p. 1723; 3d ~8., 37th Congr., p. 1491. 

, 
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stance in which the minority openly declared their inten
tion of filibustering was in 1849, when Clay brought 
forward his proposition for a previous question i but, as 
the subject was not pushed, the minority were not forced 
to carry out their threats. 

'I'he right of the minority, under certain circumstan
ces, to prevent action b:s·all dilatory motious in their 
power, was avowed in 1879, when all attempt was made 
to repeal the then existing election laws, on an anlly ap
propriation bill, and theoppositioll of the minority forced 
the dropping of the measure. But tIle most notable case, 
prior to the recent one, happened at the special session 
of the Forty-seventh Congy-ess, when the Republicans, 
having just obtained a majority in the senate, wished to 
change certaill of the officers of the senate at the special 
session. The Democrats objected to the change being 
made at that time, and delayed action by long speeches, 
by motions to adjourn and to go into executive session, 
and by refusing to vote and so breaking a quorum. 'rhe 
struggle finally became one to decide whether the major
ity or minority should rule the senate. 'l'here were an 
equal number of Republican and Democratic senators so 
that the casting vote of the vice president was needed to 
make a majority for the Republicans. His right to a 
casting vote in the election of officers was questioned, 
and, on this ground, some of the minority, while ac
knowledging the right of the majority to go\'ern as a 
mle, denied it in the present instance. This position, 
however, was invalidated by the refusal of one of the 
Democratic senators to votc with his party on this point, 
the vote of the vice president being, therefore, unneces
~ary for securing the action desired by the majority.' 

The struggle, which began on the twenty-fourth of 
March, continued, almost without intermptiott, till May 
fourth, when a motion was made to go into executh'e 

, Congr. Record, Special Mu I 4itb Congr., p. 407. 
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session, thc majority, howevcr, declaring that they did 
not give up the struggle.' 'rhe subject was again 
brought up on the sixth and eleventh of May, but mcet· 
ing willI the same opposition was dropped, the minority 
thus coming off \·ictorious. The debates in the senate 
and the articles in the newspapers were of much the 
same character as those seen during the recent contest be· 
tween the majority and the minority in the senate, and 
the feeling excited against lhe senate was very consider. 
able. The action of the minority in this case was less 
defensible than in the recent struggle, in that they cou ld 
not then intrench theU1seh·es behind the assertion that 
they were resisting for the good of the conntry, as what 
was concerned was purely a party measure. 

From this time all the minority have shown a dispo
sition to make use: of dilatory lactics to prenllt any 
action of the majority to which they objected. In the 
second session of the Fifty·first Congress, the Democrats, 
being in but a small minority, attempted to dictate the 
order of bus iness which should be foliowed.L About 
forty..six days had been given to the debate on the Force 
Bill in the senate and, the minority still refusing to allow 
a vote to be taken, the majority then attempted to pass 
a resolution for the close of debate by the majority after 
a reasonable time, but this met with the most deter· 
miued opposition. A session of four days without ad· 
jOllrtllllent was held, at the end of which time the Repulr 
lican majority gave way and moved to take lip the 
apportionment bill. It was this action of the minority 
that led to the proposals for a limitation of debate which 
were so strongly urged during that session. , 7 

The recent action of tile millority in the first session 
of the Fifty·third Congress, when the bill for the repeal 
of the purcbasillg clause of the Shennan act was dig. 
cussed in the senate: from .\llgllst twenty.ninth to Oc· 

I Congr'. Record, 47th Congr., Sp«:ial Session, p. 453. 
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tober thirty-fi rst, all which day the minority gave way 
and allowed a vote to be taken~ has raised in the minds 
of the people a very general contempt for that body, and 
numerous are the expressions to the effect that such a 
thing had ne\'er before happened in the senate. This 
feeling seeU1S, however, to be but a repetition of that 
aroused against the scnate at the special session of the 
Forty-se\'ellth Congress, and scarcely stronger. 

If the length of time occupied in the discussion is 
alone considered, it is seen that it was not llluch greater 
than has often been conSlImed in the diSCllssion of im
portant questions, 011 which opposing views were held, or 
which involved party questions. The difference between 
this discussion and that over the re-charterof the United 
States bank, for instance, lay in the open avowal, on the 
part of the minority, of their constitutional right to ob. 
struct legislation by all means in their power, and their 
intention of using them i and in that all attempts of tbe 
majority, after re.'\Sonablt:! time had been allowed for 
debate, to ha\'e a time, however distant, fb:ed for taking 
the vote, ,were unsuccessflll, a night session failing to 
secure the desired end. All means of opposition were 
tried. Speecbes which occupied three and four days 
were delivered. Senators refused to vote to make a 
quorum, and one dilatory motion after another was made, 
Attempts to change tlle niles were, of course, without 
a\'ail. irhe vice president did not see fit to adopt tlle 
suggestioll, frequently made, that he should refuse to 
recognize the members of the minority, nor was the sug
gestion of Judge Cooley, who held the action of the 
minority to be antagonistic to the constitution, adopted. 
He wrote: II Members of the majority should make the 
proper Illotions looking to definite and final action on 
the pending measure, and the presiding officer should 
recognize them; since only in that way can the inalien
able right of the Senate to express its will be exercised."1 
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This not being done, and the minority finally giVing 

way, the rights of majorities and minorities have recei\'oo 
110 authoritatiyc interpretation; and there seems, at 
present, 110 probability that a change of rules, even, will 
rcsult from the action of the minority, much less a radi
cal change in the constitlltion of the senate itself. 

All other means of securing a \'ote all a given ques
tion having failed, an an-night session is usually tried. 
This was first found necessary ill 1837, in order to secure 
a vote 011 the expunging frOIll the joumals of the resolu
tion censuring President Jackson,' It was again tried in 
the first session of the Thirtieth Congress,' the sessiolllast
iug till 8 A. M" before the vote was taken. As time 
weut on and the difficulties of obtaining a Yote on any 
subject increased, the number of all-night sessions became 
greater. They did not always succeed in their object, 
by any means. In the second session of the Thirty-ninth 
Congress) Mr. Wilson said that, ill the twelve years he 
had been in the senate, he had never known anything to 
be gained by the policy of night sessions.s Frequently, 
however, a vote was obtained by this means and all
night sessions continued to be tried, almost every COll

gress witnessing at least olle such attempt. 
On such occasions it is usual to give all the time for 

speaking to the minority, When night sessions were 
first used, the time seems to have been really ocrupied 
with debate, but later dilatory motions came to occupy 
most of the time. Often senators would refuse to vote / 
so that it would be impossible to secure a quorum. y 

". APPROPRIATION BILLS. 

The constitution provides that II All bills for raising 
Reveuue shall originate in the House of Reprcscntatiyes i 

" Benton, Thirty Years' View, I, pp. 7l7-731. 

'CODgr. Globe, pp. 999, 100l . 

• Congr. Globe, p. 1396. 
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but the Senate may propose or concur with Amendments 
as all other Bills. >II This clause has been the subject of 
much discussion, the phrase l!.All bills for raising Rev
enue" being interpreted, on the one hand, as preventing 
the senate from origiu:ltillg auy bills for approprbting 
money, as well as for raising it; and, all the otiter, as 
bying a prohibition only upon the origination of bills 
for raising money_, In support of the first view the use 
of the phrase" revenue billst" especially in Ellglaud at 
the time of the adoption of the constitution, was cited, 
while the other side relied on the ordinary meaning of 
the word. Both sides appealed to the debates in the 
conventioll, attention being called 011 the one hand to 
the use of "money bills nand" revenue bills" as synon· 
ymous terms, and on the other to the fact that the clause 
as first reported read" All Bills for raising and appr~ 
priating money and for fixing the salaries," but as finally 
adopted read" All bills for raising Revenne.'" an support of the first view is the almost unbroken 
practice of the origination of the general appropriation 
bills in the house; but,oll the other hand, there are 
numerous cases in which the senate has, without being 
questioned by the ho\!:'7: originated bills for all kinds of 
special appropriatiol1s.~ ~Ioreo\'er the right of thc sen· 
ate to originate the general appropriation bills has been 
asserted by that house on several occasions. A resolu· 
tion which indirectly declared the senate to have this 
power was introduced in 1797, but was postpouedl In 
I~I6, however, a bill making additional appropriations 

1 Article I, sec. VII. 
I Elliot, Debates, V, p. 377, Art. IV, eec. 5, as reported by the COlli

mittee of detail . 
• The instancel of special appropriations originated in the Rnate 

are too IIUUlet'OUS to be mentioned. The luajority report of tbe judi. 
ciary committee in 1&8. said tbat they would fill a volume. (3d Seu., 
46th Congr., House Reports, No. 147, p. 10.) 

• Sen. Jour., :ld Sen., 4th Congr., \'01. II, P·348. 
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for the year was 110t only introduced and passed iu the 
senate,' but agreed to in the house without any objection 
l1,ng made to the place of origination. 

In the first session of the Thirty...second Congress the 
senate, by implication, declared that it could originate 
appropriation bills by refusing to add to the Senate"U 

to a proposed rule which provided that: " All general ap
propriations shall be sent at least ten days pre\:i,0us to 
the day fixed for the adjournment of COtigress."~ 

A few years later, the delay of the house in sending 
the appropriation bills caused the senate to instruct the 
committee of finance to prepare and report such of theH 

general appropriation bills as they Ina)' deem expedient." 
It was thus left indefinite, that they might confer with 
the committee of ways and means of the houseal1d decide 
Ilpon a division of the work.3 Duly one of the appropria
lion bills was introduced and passed in the senate, and this 
was not considered by the house, which introduced and 
passed a bill of its OW11 that was accepted by the senate. 

LShortly after this, however, the house impliedly denied 
that appropriation bills were revenue bills, by denying the 
right of the senate to amend, by raising the rates of 
postage, a bill making appropriations for the post~ffi.ce ;' 
and at the third session of the Forty-sixth Congress the 
house colllmittee on the judiciary, to whom the subject 
had beeu referred, upheld the 'I·ght of the senate to 
originate all appropriation bil1s.~ 
LOf late years the senate has not pushed its claims. A 
proposal at the first session of the Forty-seventh Congress 
to instruct the committee on appropriations to introduce 
the general appropriation bills, was not received with 

I SeD. Jour.• 1st Bess., 14th Congr.• pp. 440, 6J2. 

, Cougr. Globe, 1St Sess., J2d COIIJ.:r., p. 1787. 

, /Md., 1St SeIlS., 34th COURT., pp. 160-16J, J75-J~1I. 


• /Md., 2(1 Bess., J5th ConJ,'T., p. 1634. 
• Honse Reports, No. 147. 

http:post~ffi.ce
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favor jl and though at the second session of the Forty. 
eighth Congress the river and harbor bill was intro
duced ill the senate, it was not, as was stated, with tbe 
object of raising the old question of the right oC the 
senate to introduce the appropriation bills, but only to 
gi,·e the senate committee ample time for its considera. 
tion. The bill was thatoC Ule house with certain parts, 
disliked by the senate, stricken out i and, after its refer· 
ellce to the commiltcc, no further action was taken by 
the senate. This attitude of the senate should not, how
ever, be interL!reted as a sign of weakness or submission 
to the house.t- The senate no longer claims the right of 
originating appropriations, because the right has ceased 
to be of any practical importance, being a disadvantage 
rather than an advantage, since, under the present system, 
the senate makes very radical changes in the appropria
tion bills which the house has, ordinarily, no time to 
consider or amend7 Mr. Hoar, writing in r879, held 
that the exclusive right of the house to originate 
money bills, gave to the senate a considerable preponder
ance of influenee/ a.nd its influence since then has rather 
increased than diminished. 
L. Another point 011 which the senate and house have 
disagreed is as to whether or not a bill fo] reducing 
revenne is a bill for Ule raising of revenue. L During 
the first half of the century leave ,,'as repeatedly 
granted in the senate for the introduction of bills re
ducing the revenue by diminishing duties or for the 
entire repeal of acts imposing duties j ::md lIlany exam
ples llla-r be found of bills so originated having become 
laws.3 

In 1833 the introduction in the senate of Clay's tariff 
compromise, was objected to because, though roone

, Con gr. Record, pp. 4508, 4509
' /I'orllr AlIleri(Q1I Review, yol. 128, p. II7· 

• Jd SeS5., 4'st Congr., Sell. Reports, No. Ji6, p. 7· 
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iug the revenue in general, it contained one clause mis
lug it;1 and, though the objection was overruled in the 
senate aud the bill introduced there, in order to avoid 
collision with the house an exactly similar bill, intro
duced and passed in the house, was, when received in 
the senate, made the basis of action there.2 In 1844. 
however, leave was refused in the senate to revh-e this 
act on the same: grouud that objection had earlier been 
mtdc to the introduction of tl,Ie origiunl biU. 
D.'he scnate still maintained that it could introduce 

bills to reduce or entirely repeal duties, and laws of this 
chamcter were agreed to by the house when introduced 
in the-FllatcjS but in 1871 the house denied this right 
nlso. t IThe position taken by the hOllse was so deter
lllined that, at the uext cougrcss, lea\'e to introduce a 
bill for the reduction of the internal taxes was refused 
by the senate 011 the ground that it was uselcss, since the 
house would surely reject such a bill j6 andAater, the 
senate cOlllmittee on the judiciary reported against the 
right of the senate to introduce a bill for the reduction 
of taxation, though still maintaining that it could intro
duce one for the entire repeal of a law imposing taxes,'! 

The house, during the same session, in its eagerness 
to restrain the senate, iudirectly reversed the decision of 
the previous session, and held a bill for repealing duties 
not a revenue bill, by declaring that the senate had 110 

right to amend a bill of that character, then uuder con
sigeratioll, so as to raise revenue, 

LAt first all the general appropriation bills were made ill 
one act, but in Ii94 the army appropriation was made 
sep..1.rately, and in 1798 the appropriation for the n;}.ry, 

'Similar bills bad estlier been introduced ill the Benate. 

I COlIgr. Globe, 'st Ses6.., 25th Congr., pp. 159 fr. , 165, 166, 633. 

'3d Se!l5., 4'st Congr., Sen. Reports, No. 376, p. 7 . 

• 3d SeIlS., 411t Congr., Sen. Reports, No. 376. 

·Congr. Globe, 2d Sess., 41d Congr., pp. 46. 47. 

Ild Sess. , 42d COllgr., Seu. Reports, No. 146. 
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In r837 the general appropriation bills were II civil and 
diplomatic:, arm)" nav),. indian."1 The appropriatiolL<; 
for the several branches of the public: service arc now 
made in tllirteen bills.f Tn the senate these are all re· 
ferred to the committee 011 appropriations, though num· 
eraus attempts have been made to secure the reference 
of each of the appropriation bills to the committees 
ha\·il1g cbarge of the subject with which eac:h bill is 
concerned. 

For the first few congresses the appropriation bills were 
received from the house ill good season, but in the first 
sessiou of the Fourth Congress, an additional appropria· 
tion bill being necessary, it was introduced and rushed 
through the senate in the last two da),s of the session; 
and, at the next session, the bill making appropriations 
for the military and naval expenses was not received in 
the senate till l\larch third. Unanimous conscnt to its 
immediate consideration was at first refused but later 
granted. At the same time a resolution was submitted, 
condemning the withholdiug of the appropriation bills 
till the end of the session as an infringement on the 
rights of the senate, and proposing the adoption of a rule 
forbidding the origination or receipt of sllch bills within 
the last ten days of the session.' 

Though there was an improvement the next session, 
it did not last, and the practice in this regard became 
worse rather than better. The rule adopted in tile house 
ill 1837, requiring the committee on appropriations, 
within thirty days after the opening of the sessioll) to 
report the general appropriation bills, or ill failure thereof 
the reasons of such failure, seems to have had little elTect j" 
and, the appropriation bills coming to the senate later and 

L Rul6 of the House of Rep., 1St Sess., 45th Congr., p. 120. 


I Rnl6 of the House or Rep., 1St Sess., 51St Congr., pp. 287,288. 

t Annals of CODgftSS, 211 Sess., 4th Congr., p. 1576. 

• A list, giving tbe dates of the receipt of the appropriation bills, i. 

given ill Congr. Globe, 1St Sess., 34th Congr., pp. 1~161, and Congr. 
Record, 1st Sess., 49th Congr., p. 6.17.1· 
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later, tile senate in 1852 amended the sixteenth joint 
rule so as to provide that all appropriation bills should 
be scnt at least ten days before the end of the session,' 
but the house failed to agree to the change. A proposal, 
made quite recently, for a mle forbidding a coltItnitlee 
to report an appropriation bill within five days after its 
receipt, had in "jew the same object. 

'rhe impossibility of properly considering the bills in 
the short time usually left the senate, led at times, as has 
been seen, to the introduction of the bills in the senate i 
but, as there were such serious objections to this course 
011 the ground of its unconstitutionality, it has 1I0t often 
been tried. (Jt is, however, perfcdly possible for the sen· 
ate cOtllmittees to consider bills before their receipt from 
the house, and this is often done,' and it sometimes ha~ 
pens that amendments are offered by senators to apprc. 
priation bills before their receipt from the hOllse.31 

This custOlll, by which the senate can gain more time 
for the consideration of bills added to the fact that the 
amendments which an appropriatioll bill now receives in 
the senate are lIIost considerable, sometimes even an en
tirely new bill being substituted, has tumed the tables so 
that uow the house suffers more than the senate from the 
de.lay of the appropriation bills) For, frequently, when 
a bill is retumed to the house, it is so late that there is 
no lillie to consider the amendments made by the sen
ate, so that the house simply non-colleurs in them, and the 
bill goes to a conference committee. L'l'here part of the 
senate amendments are put back 011 the bill, and, as the 
conference report is often adopted by the house withont 
consideration, the amendments llIade by the senate are 

'COlIgr. Globe, "01. 24, part Ill, 1St Sets., 32d Congr., p. 17$7. 
t It was done as early as tbe first _iOIl or tile 32d Cougreu. 

(Congr. Globe, p. 1786.) 
a For es.ample, House Bill, No. 13,462, was not receh'ed in tbe sen. 

ate nutil February 3, 1891, but on January 13, 1891, an amelldmeut to 
it was proposed ill the 5ellate. 

http:hOllse.31
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never considered by the house7 Moreover, the wishes of 
the senate, when there is a difference of opinion lIpon a 
proposition originated in the senate, are Illuch more apt 
to prevail when tacked to a bill to which the house has 
already given its assent, than when introduced as a sepa
rate bill. 'fhe fact that the senate is a more permanent 
body than the house also gives it an advantage every two 
yeaTS, in that the house knows that, if the senate insists 
on its amendments, and the bill is lost, the then existing 
house of representatives loses all power over the subject, 
as, at the extra session which is thus made necessary, its 
successors will have charge of the matter. 
t The house rule adopted in 1837, requiring all appro

priation bills to be reported within thirty days after the 
begillnitlg of congress or the reasons for not doing so, 
was retained as late as the Forty-fifth Congress. After 
that for a time there was no rule on the subject, but in 
the second session of the Fifty-second Congress' a rule was 
adopted which makes it the duty of the several commit
tees to report the general appropriation bills within 
eighty days after the fonnation of the COlllmittees in a 
long session, and within forty days after the commence
ment of a short session; and further provides that" in 
fallure thereof, the reason's of such failure shall be priv
ileged for consideration, when called for by any member 
of the House." 7 

Of late years the senate usually increases the amount 
of the appropriations: the bills of the house providing 
for an amount less than that demanded by the estimates 
of the heads of the departments, are raised ill the senate 
so as to correspond lUore nearly to them. The result is that 
the senate has come to be accused of extravagance.L Ac
cording to l\lr. Shennan, another reason why appropria
tions are always illcre.'lSCd in the senate is that the heads 
of the various departments, for some reason, perhaps a 

, Rules of the House, No. Xl, sec:. 53· 
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desire to appear economical, never include ill their esti. 
mates all of their expenses, and when the appropriation 
bills are before the senate coulitUftee tbey appear and 
ask to have these items inserted. 

The right of amendment of the appropriation bills 
granted to the senate by the constitutioll, has always 
been given the broadest interpretation i the only limita
tion UPOIl it being the rules of the senate. At first there 
was no need of ntles. During the first twenty years 
only about one-half of the appropriation bills received any 
amendment at alL' 'l'he l\Ouse generally agreed to these 
amendments of the senate, and when it did !lot, the 
senate receded.! Conference committees were, therefore, 
Ilotoften necessary, there being but six on appropriation 
bills during the first thirty years. 

Later it became the custom to discuss on the appropria
tion bills more than any others., the questions that con
cerned the country at large, aud uumerous amendments, 
containing general legislation or pro\'iding for private 
daims.~ were added, so that half of the debates 
on appropriation bills came to be concerned with 
these private claims.' This state of affairs caused the 

lOut of thirty.three general Rppro~riation bills le~'en passed the 
stnate without amendment. Of twenty·two army appropriatiOIl bill l 
thirteen, and of the fifteen lIavy appropriation bill. tweh'e pasled the 
senate without amendment. During the nest ten years an inc~alillg 
number of the appropriation bills were amended, about two· thirds be
ing 10 treated. 

I Of the twellly·four general appropriation bills amended by the sen_ 
ate, tile JlOuse concurred in all the amendments made to eighteeu of 
them, and ill certain of the amendments made to the othersis; and it 
concurred in aU of the amendments of the senate to the nine anny and 
three navy bills which the senate amended. A!I neither the ameud_ 
ments made by the senate, lIor the bills lUI first plilSed by the house, 
are generally given, it is impossible to tell how important the senate 
amendments were. 

• Congr. Globe, 1st Sess., 3ld CongT., p. IlSi, statement of Mr. 

Bright. 


• Ibid., p. 21;0, statement of Mr. Hunter. 
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adoption, without debate, ill 1850 of a rule which pro
vided that: "No amendment proposing an additional ap
propriation shall be received to any general appropriation 
bill, unless it be made to carry out the pro"isiolls of sOlUe 
existing law, or sOll1e act or resolution previously passed 
by the Senate during the session, or in pursuance of all 

estimate froUl the head of some of the depa.rtments i and 
110 amendment shall be received whose object is to pro
vide for a private claim, although the same Ina)" have 
been previollsly sanctioued by the Senate." I A little 
later this rule was amendcd so as to allow amendments 
proposed by a standing committee, it being urged that 
othe.rwise the senate could but register the decrees of the 
house. The same pri vilegc was later extended to select 
committees.' The rule was again amended in 1854 by 
striking out "although the same may have been pre,·i. 
'Ousiy sanctioned by the Senate," and inserting II unless it 
be to carry out the provisions of an e,xistiug law or treaty 
stipulation,'" and again, in 1867, the rule was further 
modified by adding: "and all amendments to general ap
propriation bills reported from the Committees of the 
Senate, proposing uew items of appropriatioll, shall, one 
day before they are offered) be referred to the COlllmittee 

I CongT. Globe, vol. 23. 2d SHs., 3'st CongT., p. 94. The rule Il!I ill. 
{erpreted by the senate was COI)strue<l to apply 10 estimates mllde by 
he depllrtmentsllt the reqtl"t of individual senaton, and 10 an amend· 
ment proposed by a committee, and based on lin ulimale of a depart. 
menL (Congr. Globe, lit Seu., J7d Congr., pp. IleP, 1197.) A mOo 
tiC:-n made in 1857 to require the reeomwendatioll of 1111 appropriation 
by the head of tht' departlllt'nt to which it referrt(1 was 1I0t adopted. 
(/Md., pp. 1286-87.) 

• Congr. Globe, 1St Seu., 33d Congr., p. 1381. 
I Ibid., p. 1058. The same lIf,'!lSion (p. 2714), a prop:>sal was made, 

but not Yoted on, whicll declared thllt "hereafter the Senate will not 
ceceive or cOllsider any bill or proposition, other than tile general ap· 
propriation bill! for the support of the go\'erumellt, which appropri. 
ates mOlley for more thall olle objeel." 

• 
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011 Appropriations; and all general appropriation bills 
shall be referred to the same COlUmittee." L 

Under the old rule it had been held that all amendment 
to an amendment conld be offered by anybody/ and the 
presiding officer thought this the correct interpretation 
under the new rule, but his decision W::LS overntled.~ 

Prior to 1855, there had been no instance of important 
general legislation being attached to appropriation bills, 
though for the preceding ten years unimportant legisla
tion had been passed ill that way. In that year the 
tariff bill was added to an appropriation bill,i and from 
that time 011 snch a course of procedure became very 
comlllOIl.o Mr. Shennan, sIX:'aking of the practice ill 
the Fortieth Congress, said :l u Almost every legislative 
act changes an existing law, and the House rule forbids 
that being done 011 the appropriation bills; but ill the 
Senate we ha\'e never practiced upon that'} LOn the con
trary, we seek the appropriation bills, sometimes, 110t 
only to carry convenient amendments, but to assert great 
principles j and I might go to mally instances in the 
history of the government where the Senate has attached 
important legislati\tc provisions to appropriation bills, 
and has presented them in that way forcibly to the 
country.lIS 

Proposals made at the second sessions of the Fortieth 
and Forty-first Congresses, for such amendments of the 
rules as to forbid general legislation on the appropria· 
tion bills, werc rejected or tabled ;T but ill the second session 

I Congr. Globe, 1St Sess., 40th COllgr., p. 12. 
• Ibid., p. 3518, decision of the Chair. 
• Ibid., p. 3520. 
• Ibid., 2<1 SeIlS., 33<1 Cougr. 
I Prominent exallipies are to he (011 lid ill the secolld session o( tIle 

34th Congress, the second session of the 38th Congress, aDd the first 
sessions or the 39th and 42(1 COllgTf~SSC"S. 

• Congr. Globe, 2<1 Sess., 40th COllgr., p. 3612. 
TIbid., 2d Sess., 40th COllgr., pp. 208g, 2090, and 2d Bess., 41St 

COllgr., pp. 4128, 4249. 
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of the Forty-sccond Congress, the tendency to put all 
the legislation of the session 011 the appropriation bills 
led the scnate to adopt a resolution not to receive, during 
the remainder of the session, any amendments making 
legislative provisions other than such as directly related 
to the appropriations contained in the bill.' No per. 
manent change, however, was made unlil the second 
seSsion of the Forty-fourth Congress,: when it was pro
vided that no amendment to a general appropriation bill 
should be recelyed which proposed general legislation, 
or which was 110t gennallC or relevant to the subject
matter of the bilP This rule was held to apply to 
general legislation sent from the house, and to amend
ments of conference committees: 

Prior to this time the rules of the house on the subject 
had been more strict than those of the senate, and the 
house was at:cllstomccl, therefore, when it wished some
thing forbidden by its rules to be included ill all appro
priation bill, to get it put on in the senate. Now this 
was chang-ed.6 There was, however, no less of general 
legislation 011 appropriation bills, for the point of order 
would either be waived and legislation nllowed, or all 
general legislation would be stricken out, and then, in 
conference committee, p..·ut of it would be put back 
on without the senate eyer having discussed it. Thus 
Mr. Blaine said, in 1879, that there had beelllllore legis
lation on appropriation bills since the adoption of the 
senate rule than in the twenty previous years, because, the 

'Congr. Globe, 2d Sen.. 42(\ Congr., 1'. 2883, yeas 33, '1IIy.. '3. 
I Proposals had, llowever, been earlier made for such R change, as in 

the first session of the 44th Congr., pp. 1362, 2100. 

~ Congr. Record, 2(\ Seu., 44th Cougress, p. 628, rille 29. 
<JOid., ,,,,I Sess., 47th Cougr., p. 6603; 2d Sess., 48th Congr., p. 

1467. For other deci§iolll under the mie, see 2d Bess. , 46th Cougr., 
Sen. Misc. Doc:s., '·01. Il, No. 8..(, under rule 29· 

. Statemelllof Mr. Dawes, Congr. Record, 2d Su.. , 48th Congr., p. 

1465. 
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scnate being restricted by its mies, the house had it all 
ito; OW11 way j' and in the Forty-eighth Congress, :\fr. In
galls declared that, for the last teu years, there had 
hardly been an appropriation bill passed which did not 
contain general legislation.: 

A joint mle on the subject, adopted by the senate in 
the first session of the Forly-eighth Congress, was not 
agreed to by the house,~ but the house in the first session 
of the Forty-ninth Congress amended its mles so as not 
to allow the change of any existing law on all appropria
tion bill.~ This rule, which was interpeted by Speaker 
Reed so as to forbid all legislation on the appropriation 
bills, has turned the tables, and greatly increased the 
power of the senate, so that now, as at an earlier period, 
if the house wishes general legislation ou an appropria
tion bill it must get it put on in the senate, where a ma
jority ouly is required to suspend the rules aftcr notice 
given, while ill the house tw<>thirds is necessary. 

\"I. PARTY I!'PL.OE!'CP.s 1!'1' TUR SE!'ATF.. 

In spite of the secondary election of senators, which 
it might be supposed would remove them to a certain ex
tent fr0111 party politics, party influences began to make 
themsel ves felt in the senate as soon as parties were or
ganized. As the state legisl:ltures almost illvariablyelected 
men belonging to the party dominant in those bodies, 
a senator was as much the representative of a party as if 

• Congr. Record, 3d SeSll., 45tJ1 COllgr., p. 635. 
• Congr. Record, 2d SeSll., 48th Congr., p. 1318. 
:It\. propo!;al in the first ~essioll of the Fiftieth Congress for a rule 

directing tbe presiding officer 011 the receipt of house hill, to .trike 
out all provisions of a ,. genera! Jegi~lath'e character other than such 
as relate to the dillpositions of the 100lleys appropriated therein," sllb
jed, however, to an appeal to tbe 5euate, was not agreed 10. (Congr. 
Record,'P·4208.) 

• P. l32. Previously it bad been allowed if it restricted expcnditure 
and was germane to the subject. 
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he had been elected directly. Of the extent to which 
p..1.rty feeling wns ca.rried one lIlay judge from a letter of 
Jefferson in I797 to Rutledge, ill which he says: "You 
and r have fonnerly seen warm debates and high politi
cal passions. Rut gentlemen of different politics would 
then speak to each other, and separate the business of 
the Senate frOIll that of Society. It is not so now. Men 
who have been intimate all their lives, cross the street 
to avoid meeting, and turn their heads the other way, 
lest they should be obliged to touch their hats.'! I 

It is difficult to tell just when party caucuses to decide 
npou the vote of the party on legislative measures eame 
illto usc. During Washington's administration, they 
were held to decide 011 the action of the party regarding 
nominations;l and it is a well established fact that a se
cret caucus was held in 1800, for nominating a presiden
tial candidate. The same year it was declared by Duane, 
in his p.1.per, that a legislative party caucus was held at 
the house of one of the senators, at which seventeen 
senators were present; and he further states that cau
cuses were then in use in the senate) and that a certain 
bill, called the electoral count bill, was framed in a cau
cus to which :\lr. Pinckney, a stauuch Republican, and 
one of the committee to whom the bill was referred, was 
110t biddell.3 IHr. Pinckney, however, declared that he 
was present at all the meetings of the committee, and 
the report of the committee to whom the accusation was 
referred declared it II false) defamatory, scandalous, and 
malicious, tending to defame the Senators of the United 
States, to bring them into contempt and disrepnte, and 

'\Vork" vol. IV, p. '91. 
I Dayi~! Life of BUrt, I, p. 408. Thi~ was to decide whom to suggest 

to Washington lIS alnba5!11\dor to Fran~. Again in '799, a eaueu~ of 
Federal ~enRtOTll wu held to decide whether to reject the uominatiOD 
of VaD~ Murray to France. ( Hamilton'a Worh, ed. hy J. C. Hamil_ 
ton, VI, 400.) 

~ Annal!! of CongTes!I, 1St SeM., 6th CODgT., p. 04. 
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to excite against them the hatred of the good people of 
the United States. II 

If the statement of Duane was false, it would still 
seem that legislative part}' caucuses came ill but a short 
time aftenvurds, for Bradford, speaking of the second 
session of the Eighth Congress, says: I< During this ses
sion there was far less of free and independent discussion 
all the measures proposed by the friends of the adminis
tration, than had been previously practised in both 
branches of the national legislature. It appc:tred that 
all the 1I10St important subjects the course adopted by the 
majority was the effect of cancus arrangement or, ill other 
words, had been previously agreed UPOll at meetings 
of the Democratic members held in private. Thus, the 
legislation of congress was constantly swayed by party 
feelings and pledges, rather than according to souud rea· 
SOil, or personal cOllviction." I 'l'hissystem of party die· 
tation was continued. In 18o~JJ Story, giving his reasons 
for refusing a re-election to the scnate, writes: "I found 
all entire obedience to party projects required stIch con· 
stant sacrifices of opinion and feeling, that my solicitude 
was greatly increased to withdraw from the field,'" 

The use of the caucus constantly increased. After a 
time, as has been seen, the COlllllliltees were always de
cided upon in caucus. Sometimes the order of business 
was decided there.3 In 1862 au attempt was even made 
to COlltrol the president ill his choice of cabinet officers, by 
a decree of the caucus advising the displacement of 
Seward, the secretary of state. Seward immediately re
signed, but as the rest of the cabinet declared that they 

I Williams, Statesman's JUanual, I, 244. quoting Bn.dford, Hilltory 
of Federal GovernmeuL 

t I.ife or Story, 1, 194, 195· 
'III the 1St session of tlu!! 40th Congr., (pp. 41)6 ff.) there was a dis. 

cU58ion of caucus obligations, owing to JIlr. Sunlller" bolding, cou· 
traTY to tbe generally accepted theory, HIBt one who remained ill the 
caucns was not necessarily bouud hy its decisiolls. 
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would resign rather than consent to the proposed change, 
and as when the news got abroad it was received with 
general diS3pproval, the caucus began to back down, and 
the President requested Seward to resume the office 
which he had resigned. 

The caucus of the senate IlOW usually meets about 
twice a month, and it is very largely through it that the 
older members in the senate exercise such a preponder~ 
ating inAucllce. 

Another restriction upon the freedom of the early 
senators was the instructions of their state legislatures. 
The states had been accustomed to instmct their repre
sentatives to the continental congress, aud there had 
been some discussion ill the convention as to whether 
the senators should be independent of their legislatures, 
or should receive iustructions from them. The right o[ 
instruction was debated in the house during the first 
session of the First Congress; but it was not until the 
third sessiou that the question was brought up in the 
senate by a moti011 of the Virginia senators, in obedience 
to their instructions, which they mentioned, for opening 
the doors of the senate. Various opinions regarding jn~ 
stmctiolls were expressed. It was held that they 
amounted to no more than a wish, and ought to be no 
further regarded; that they were binding upon senators; 
that 11.0 icgisi:1turc had any right to instruct at all, any 
more than the elGctors had a right to instruct the presi~ 
dellt; that in local questions affecting the interests of 
his constihlents the representative ought to obey his in~ 
structiOIlS, but that in a national question he should 
not consider himself bouud by the wishes of his con
stituents. 

'rhere was a second discussion of the question in 1808, 
but the most considerable debate on the subject in the 
senate, and the one in which the views of the opposite 
parties were most fully set forth, arose in connection 

I 
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",tith the re-charter of the United States bank (18t 1), up
on which certain of the large states had instructed their 
representatives how to vote. SOUle senators obeyed their 
instructions and some did not j but all felt it necessary 
to explain their action, and the reasons for it. 'rhus 
the debates were long drnwn out, and the same thing 
said over and over again, but without any decision being 
reached. 

The subjects for which instructions were lIsed were vari· 
ous. They were used, as in the case of the bank bill, to ell
force the wishes of the states on important questions; or 
to propose amendments to the constitution; or to secure 
the passage of a local bill. The usual form of these in
structions was: U Resolved, That the Senators of this 
state, in the Congress of the United States, be instructed, 
aud our Representatives most earnestly requestedt etc. 
Sometimes they were sent in the form of wishes only, or 
as requests. The results of instructions were usn· 
ally satisfactory. Often the senators agreed with them, 
or could, on receiving them, make themselves belie\'e 
that they did; and, if they did not, enough pressure was 
usually brought to bear to make them prefer to resign 
rnther than stay in office in direct opposition to the will 
of their constitnents. 

The case of Hngh L. White attracted a good deal of 
attention. Bellton, in speaking of his resignation, wriles 
that it took place II under circnmstallC'.!$ 110t frequent, 
but sometimes occurring in the Senate, that of 
receiving illstntctiotls from the general assembly of his 
state, which either operate as a censure upon a senator 
or which require him to do something which either his 
conscience or his houor forbids." He continues: HeII 

consulted his self·respect, as well as obeyed a Democratic 
principle, and sent in his resignation." 

A later instance of similar action is the resignation of 
Brown and Strange, senators from North Carolina, 111 
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1840. An opposite interpretation of the relations oC 
senators to the state legislatures was gh'en by Sumner 
ill 1872, when censured by the ).Iassachusctts legislature. 

State legislatnres are still accustomed to communicate 
to their representatives their views on various matters, 
and to instnlct or request' senators to act in a certain 
way. 

Sometimcs, still, a senator is seen voting for a measure 
oC which he disapproves, giving as a reason for his action 
that the mea'iure is favored by the state which he repre
sents. 

It was natural that those states which held that state 
legislatures had a right to issue to senators mandatory 
iustructions, should also wish to have the power to re
call them; and Virginia, iu r808, did in fact instruct hcr 
represelltati\'es to prOCllre such an amendment to the 
constitution.2 Attempt'> were also made to make sena. 
tors more dependent upon their constituents by shorten. 
ing their term of office. 

VII. II.HLATIOS OF TU8 plI.p.slDe.sT AND S£I'>ATH IS LEGISLATION. 

Although it is in the performance of its executive du. 
ties that the senate comes most in contact with the presi. 
dcnt, yct in the execution of its legislative duties the 
influencc of the president is also felt 

The ouly authorized means for the exercise of this in. 
fluellce is through the veto, and the right aud duty of the 
president from time to time to give" to the Congress In. 
£onll::ttion of the state of the Union, and recommend to 
their Consideration such Measures as he shall judge nec
essary and expedient. lI! This the president has done ill 
his al1l1l1ai and speeialmessages, both of which are now 

I Por (!xllmples of this form see 1St Sesr.., 43d COllgr., Sen. Mil!(:. 
Doell., NO!!. 61, 69

I Sell. Jour., 1St Sess., loth Congr., p. ::67. Tenn. Ilnd N. J. p~ 
fnoiutions against thi•. 

~ Art. II, Ie<:. HI. 

http:expedient.lI
http:plI.p.slDe.sT
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written. The annual messages of 'Vashiugtoll and 
Adams, however, were delivered in the senate Ch.'UllbeT 
where the house was also assembled, and a £oonal answer 
was returned by both houses, who waited upon the 
president for this purpose. 

Before the introduction of standing committees the 
various portions of the president's annual message werc 
referred to special committees; afterwards they werc re
ferred to the standing committees having the subject in 
charge as were also the special messages and reports. 

As the presideut can not support his plans in the sen
ate and has no means of cnforcillg them, they amount to 
little more tItan suggestions which congress may follow 
or not as it sees fit. 

The considerable influence all legislation which SOUle 

presidents h:lVC e.xercised seems usually to have been 
mainly due to some circuillstance other than their occ\!· 
pation of the presidential chair, such as their popularity 
with the people or their position as the recognir.ed lead
ers of their party. 

The influence of the first few presidents on legislation 
was very coasidernble, but, with the decline ill the char
acter of the occupants of the officc, their influence 011 

legislation has decreased, and this in spite of the use of the 
patronage to support it and the increased use of the veto 
power. The first considerable use of the veto was made 
by Jackson, who vetoed eleven bills, a greater number 
than had been vetoed in the forty preceding ycars. ' As 
a result it became no ullusual thiug to u:.e the prediction 
of a veto as a chief argumcnt in dcbate. Clay. in a 
speech ou the removal of the deposits, said: U The qncs· 
tion is no longer what laws will Congress pass, but what 
will the Executive not veto? The President, and not 
Congress, is addressed for legislative actioll."~ 

Prior to Jackson there had beell but ollie vetoes. 
'Congr. Debates, '·01. X, pan I, nt Sen, 2Jd Cougr., p. 94· 
I 

http:recognir.ed
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Tyler and Johnsoll by their use of the vcto set thcm
selves in opposition to the will of congress; and, as 
11uder ~l'yler it was impossible to pass bills over his veto, 
great deference was paid to his wishes in the hopes of 
secunng his assent; but, as under Johnson the majority 
was large enough to override his vetoes, he was able by 
this means to exercise but little influence. 

The use of the veto to defeat other than unconstitu
tional legislation was first objected to during the admin
istration of Jackson. 1 It had, withollt question, been 
extended br fonner presidents to il1e.'l:pedient legisla
t iou;' and the popular appeals on the subject, beginning 
in r832 and ruuning down to 1844, resulted in a verdict 
in favor of a large and liberal discretion 011 the part of 
the executh·e in the exercise of this power. 

Prior to Cleveland's time the veto power had, iu the 
main, been exercised only upou theoretical propositions 
or political questions; and his liberal application of it to 
special and individual legislation, especially to pellsioll 
cases and public bui ldings, aroused considerable opposi
tion. Some held that the president had no right to ex
ercise this power ·on a mere question of fact, such as 
whether a given pension ought to be granted, and that 
it was not the duty of the president to veto every bill 
which he should vote against were he a member of con
gress. Cleveland's action, however, has been approved 
aud applauded by the country. 

As under Jackson the control of the legislature by 
the use of the veto was greatly increased, so, during his 
presidency, is seen the begi nning of the use of patronage 
for the same purpose,-3 means of influence which has 
constantly increased, though checked by the Civil Sen·
ice Refonn, which diminished the llumber of offices to 
be disposed of by the president. 

t Clay'S WoTiu, V, Sl4- Webster, Works, IV, 86. Congr-. Globe, 
nt Seu., JOtlt Congr., p. 898

'Madison, IV, 369. Story, COlumenlaries, sec. 887· 
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The chief influence of the president on legislation is 
exercised through the heads of the departments who, 
unlike those of the continental congress, are respon* 
sible to the president only and not to congress. At 
first, with one exception, the cabinet officers were 
assigned no duties toward congress. The secret:..1.fY of 
the treasury, however, was required to II digest and pre
pare plans, to report estimates and give information ill 
persOIl or in writing to either branch of Congress Oll 
subjects relating to his department. III Objections had 
been made to allowing the secretary to report ill person, 
because it was feared that be would then be able to exert 
too much influence i and this reason was doubtless influ
ential in causing the senate, when Hamilton was about 
to make his report 011 the national fin::l.1lces, and asked 
whether it should be made ill person or ill writing, to 
decide in favor of the latter. 

Other members of the cabinet, during the Frst Con
gress, appeared ill the senate chamber. The secretary of 
foreign affairs was twice summoned to appear before the 
senate,! The president 011 several occasions sent mes
sages by his secretaries;! and, ill oue- instance, Gencral 
Knox, on two successive days, accompanied the presidcnt 

, Stalut6 at Large, 1st Sess., 1St COII\,:,r., chap. 12, aec. 2. The 
reuon for tbe differellt constitution of tlii. department doe. 1I0t ap
pear in tbe debates, but Gallatin suggests that its object "'as to give to 
congreM (\irect cOlltrol over financial limiters ( Works, I, 67); which 
way also account for the fact that while the titles of the other acl!l es
Ulblishillg the departmenl.'l rea(l "An Act to establish au E%ccntil'e 
Departlllcnt to be dellominated," etc., that or the treasury reads siml)\Y 
" An Act to 6tablish a Treasury Dcpartulent." 

1 E,.cc. Jour., vol. I, pp. 6, 7. 
I Iu the 1St &58., 1St COllgr., two messages were sent by Jay (Seu. 

Jour., I, 89, 93), Bud sis: by Gellera\ Kuoll (Ellec. Jonr., I, 3, 26, 
34; Sell. Jour., I, 55, 56, 81). At the next session four message. 
were seDt by GeDeral Kno,. ( Exec. Jour., I, 36, 58; Sen. Jour., I, 

105, 107). 
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ill the senate chamber i but with these exceptions no 
ministers have attended ill the senate. I A unanimous 
report of :l cOllimittee of eight scnators iu February, 
1881, in favor of giving to members of the cabinet seats 
in both houses and recommending a change iii the rules 
to provide for this, has never been acted upon. 

'I'he secretary of foreign affairs, whose office was first 
created, has always been considered as at the head of the 
cabinet; though for some time after the organization of 
the government, owing to the deplorable condition of the 
finances and the importance of their regulation, and 
perhaps also to the character of the occupants of the of
fice, the duties of the secret.'lry of the treasury were more 
important. While the office was held by Hamilton and 
Gallatin, it exercised the most influeuce on legislation, 
and it was through it mainly that the executive influence 
was exerted. 

Before Hamilton entered upon his dulies COllgress had 
been awkwardly struggling with the revenue, and whcn 
he was appointed, it turned eagerly to him for assistaNce. 
Not only were the plans submitted by him usually 
adopted but others were dcmanded of him. Frequent 
calls for information wcrc also made, and a couple of the 
replies of Hamilton to such requests, which he consid
ered demanded too much, show a boldness and independ

£ I So rar as I bave been able to disco,·er, theM: were the only i~_ 
stances in which secretaries attended in tbe senate, but Benton $/I.ya, IU 
his .. Abridgement of the Debates or COIlgress" (r, 16, note) : .. These 
entries in relation to the SecreUlry or Foreign Aff"a.inl show the early 
method or communieating willi the Secretaries, ~ing calle(1 before 
the Senate to give explanations and bring papers-a method now 
superseded by reports. The early Sellators lamented the chnuge, be. 
Iieviug the old way to be the be~t ror gelting the inronnatiOll thnt was 
wallt~l, and also the hestaC"eUrity against the appointmeut of inoom_ 
pelelll Secretaries." Alltl Woodrow Wilsou s.ys ill his "Congressional 
eo,·ernment" (p. 257): "Before the Republican reaction which fol
lowed the supremacy of the Federalists tbe heads of the departments 
appeared in person before the houses to impart desired inf~ation 
11.11(\ to make what 5Uggestiolls they migbt have to ,'enture." 
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ence which a cabinet officer of the present time would 
hardlr dare a5Smne.\ Jefferson, who, it must be remem
bered, was an opponent of H:l1l1iltOll, early thought that 
his department had an undue influence o\'er the members 
of the legislature. % 

During the c.ivil war the importanc.e of the secretarr 
of the treasury again became gre:lt, aud his influence 
ever since has been considemble. 

The treasury department being so important in the 
First CongTess., the need of :lllnual reports from it was 
felt earlier than in the other departments. Hamilton 
had bccn accustomed to send in a statement of the ex
penses for the past fiscal rear, together with all estimate 
of the accountant. As this was found inadequate it 
was later provided: "'l'hat it shall be the duty of the 
Secretary of the Treasury to digest, to prepare, and to 
lay before Congress at the cOlllmencement of every ses
sion, a report on the subject of financc, containing esti
111:ltes of the public revenue and public expenditures, 
aud plans for improving or increasing the revenues from 
time to time, for the purpose of gi\Ting illfonnation to 
Congress ill adopting modes of raising money requisite 
to meet the public expenditures. "' As time went 011 

statutes were passed making annual reports to congress 
on other subjects obligatory. A little later annual re
ports from the other departments were also demanded. 

Besides the annual reports of the secretaries the sen
ate is accustomcd to ask for special rcports 011 subjects 
relating to their departments. 'these calls for illforma
tion are most frequent. Even during the earlier years 
they were numerotls enough to occasion considerable in
collvenience, and in later times they have led to pr.op<>

, Works, ro. by J. Co HamiltOI1, Ill, pp. 447,588. Report of Feb. 6, 

1794· 
• Jeffersou, 	Works, III, 461, aud IX, 95. 
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sals for the restrictiou of this unlimited right. 1 Some~ 
times the secretaries arc 110t only asked for facts, bnt also 
for opinions,: and sometimes even for the project of a 
bill. 

Besides the calls made by the senate itself, frequent 
calls are also made by the committees j and, especially of 
late, it is mainly through these that the senate obtains 
what infonnation it wants, and that the influence of the 
secretaries is exerted. Either the chairman or some 
member of the committee will call upon the secretary to 
obtain the desired information, or the secretary will be 
sumllloned before the committee to give his opinions or 
to make explanations and defcnd his plans. Somctime-s 
also the secretaries are called upon for projects of bills. 
Til later years thcy are not accustomed to wait for the 
committee to call upon them for their opinions, bnt 
themselves take the initiative, either waiting upon the 
committee or its chairman or some member of the com
mittee for this purpose. Sometimes a secretary acts 
directly upon the senate by inducing some senator to 
introduce a bill fmmed in his departmel1t.~ 

The influence which the executive department is able 

, As for a rule requiring all calls to be referred to a committee before 
they were votl:(l UPOIl ( Congr. Globe, 2d ~., 40th Congress. p. 
:.I:J90), and fora mle requiring resolntions to lie over oue day, which Mr. 
Webster said .....as caused by tlle increased practice or making callll up_ 
on thf" department.!. 

~ Hamilton especia.lIy .....a.s r~qllently asked for his opinion.. Ob. 
jections wl're lIIade to such calls 011 the ground that they ga\'e an UTI_ 

due influence to the secretnry; Rnd, at the second !Ie!Ision or the 
l'wenty.seeond Congre!lll (COlIgr. Deb., vol. IX, part i, II, 27. SO-59), 
the &enate refused \0 mllke snch a call, though at the previons session 
lIuch a call hnd been made. In the secolld seuion orthe Twellty·firth 
Congress, the senate again refused 10cRII foropiniona. (COllgr. Globe, 
pp. 58, 59.) 

I For example, the Mills Tariff Bill, the Fishery 8ill, and the 
Chinese Exclusion Bill. 
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to exert upon legislation by all these means is very COIl

siderable.1 

VIII. RHLATIONS OF TIIF; S£:s'ATR AND noose OF RItPlutS~STATIVES 

IN LEGISLATIO:<1. 

The first sen:lte manifested mUll)' aristocratic tenden
cies. The majority wished to establish a government 
which should be dignified and awe inspiring. This 
appeared vcry prominently in the debates over the 
titles to be apr>1ied to the president and vice presidcnt,l 
which occupied the senate for nearly a month, and the 
discussion over the m::llll1cr in which senators should be 
referred to in the minutes.' The senate did 110t forget 
that it was the upper branch of the legislature and, in 
various ways, showed that it felt itself snperior to the 
house. Thus when a bill was received from the house 
which began ,: "Be it enacted by the Congress of the 
United States," it was amended in the scnate to read: 
" Be it enacted by the Senate and Housc of Representa
tives,lI Senator Izard declaring that the" dignity and 
preeminence of the Senate was the thing aimed at" in 
the fonn adopted by the hOl1se.~ , 

The same disposition was again shown when the mode 
of COllllllunication between the two houses was under 
consideration. {ft committee of the two houses, after 
consultation, agreed to a report which provided for the 
sending of all bills to the house by the secretary of the 
senate, but required the house to send bills to the scnate 
by two of its members and all other lIlcssages by OIlC 
II1Cll1ber.~ The house refusing to agree to this, and an

, See 3d Sess., 46tb Cougr., Sen. Report_, No. 8,37. Report of a 
commiltee of eigbt senators in favor of allowing !lecrelnriu a seat ill 
tbe senate and house of representatives. 

• Annals of Cougress, 1St Sess., Uit Congr., pp. 34, 35. 36. 

I Joumal of Maclay, pp. 64. 65· 

• Ibid.• p. 16. 
• Annals of Congress, 1st Sess., 1St Congt"., pp. '3. 24. 
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other conference failing to bri11g about n compromise, 
the senate agreed to receive messages by the clerk of the 
hOllse, until a rule regulating the mode of procedure was 
adopted; and it was finally left to each house to send 
messages by the persons whom a sense of propriety 
would dictate. 

The senate was again forced to give up its pretensions 
when the subject of the sabries which the members of 
congress should receive was under consideration. The 
house bill provided for the same compensation for sena· 
tors and representatives, but ill the senate it was voted, 
thirteen to six, that there ought to be a discrimination.' 
A substitute for the house bill was then adopted which, 
while leaving the salary of senators and representatives 
the same until 1795, provided that, thereafter, the salary 
of the fanner should be a dollar a day more. The house 
refnsed to agree to this, and a bill regulating the sal· 
ary until 1795, and granting the same compensation 
to members of the two honses, was fimdly adopted.! 
When the question was again brought lip in x895 the 
senate no longer made allY claims for n higher salary. 

The practice of the British parliament, where the two 
houses werc entirely independent of each other, was 
followed, as a matter of course, in the congress of the 
United States jS it nlways being considered ont of order 
to refer in one honse to the deb.ltes, votes, or majorities 
in the other.' A resolution, introduced in the senate by 
Mr. Hoar, ill the first sessioll of the Forty-ninth Congress, 
declaring that it W.:!.S not out of order, when a private 
bill was under consideration, to read or refer to a report 
on the same subject made in the house of representatives 

I Sen. Jour., 1, 66. 

, Ibid., 1,66, 67. 

• Jtfftr!lOu'II Manual, etC. XVII. 
• Ibid. 
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during the same COllgress,a was referred to the COlllmittee 
Oll rules and not brought before the senate again. 

Since the careful reporting and publication of the 
proceedings of congress, so that what is done in one 
body is immediately known everywhere, this prohibition 
against reference to debates practically amounts to noth
ing;l and the influence of the action of each hOllse 011 
the other, which has always existed,3 has greatly in
creased i this being due largely to the increased knowl
edge ill each house of the proceeding'S of the othcr.~ 

On certain subjects of minor detail which involve no 
question of public policy, the two houses act by joint 
cotllll1ittees.~ Occasionally also a joint committee 011 
morc important matters has been appointed. Such was 
the joint committee appointed to consider the expedicllC}' 
or admitting Missouri iuto the. Union, and that to con
sider the expediency of a change of Indian policy.' 
Slillmore important were the j0int committees 011 re
construction created after the civil war. 

111 the early days it was also customary, toward the 
close of a session, to appoint a joint committee to decide 

'Congr. Record, 1St Sess.. 49th Congr., S493. Mr. Hoar ,.it! that 
tlte proposed rule embodied tlte Te()f!nt practice of the len,te. 

' Ibid., pp. 54. 93· 
' In 1790 Mr. Page said that, occasioDally, there were hear(l in the 

house 5uch e:o:pressions as .. We hear that the senate did so aud 80," 
and that tlte argument that the senate would not agree to certain 
lhhlgl1 was oneu used in tbe house. (P':1",. Pac/ut, July,S, 1790.) 
[1\ 1840, the fact that an appropriation bill had been thoronghly dis
cussed in the house was given, in the senate, as a reason (or its imme. 
diate passage ( Conb'T. Globc, 1St Sess., 26th Congr., p. 37.~); and in 
the 61'8t session of the Forty.first Congress Mr. Pomeroy Isid: "It is a 
cona:antly growing practice here in the Senate-it was 110t 110 formerl y 
but it has become so within the lUI year or two-to threatell us with 
the action of the I-louse; to tell liS thM if you do so and 90 the House 
will not agree to it, flud if you do so ami so the President or sollie 
otber deparlulent will not agr~e to it." (Congr. Glohe, p. 25. ) 

• So s.ay' Mr. Hale, Congt. Record, 1St $eS!., 49th Congr., pp. 54, 93. 
• As committee on engrossed bills, committee all the library. 

' COligr. Glohe, 2d Scss., 41st COllgr., p. 2639. 
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ou the time for adjournment and the business which 
should be acted upou during the remainder of the.ses.
sion. This came to be objected to, both because of its 
inexpediency and uselessness, as the committee Ilsually 
recolllmeuded new subjects to be considered instead of 
those which had already been matured in oue house,' 
and the recolllmendations were usually disregarded i and 
because the business of the two houses ought not to be 
mixed.: 

The most important of all the joint committees are 
the committees of conference, for to them 1I0W arc 
llsually referred all the important matters which come 
before congress. The power of the conference COlllmit· 
tees is very great, especially near the end of the session 
when there is 110 time to examine their report, and it is 
Ullusual for the report even to be read, it being adopted 
or rejected 011 the recommendation of the chainllan, who 
gives a brief statement of its contents. Even that, how
ever, is sometimes omitted. 

Although the senate was, with one exception, given 
the same legislative power as the house, the most impol"
t.·1Ilt measures were gener.:tlly introduced in the honse, 
in the early days; and the house was lIluch morc active 
than the senate in the initiatioll of legislation. Thus in 
the First Congress the house passed and sent to the sen
ate about six times as many bills as the senate to the 
house, and of the bills which became laws about the 
same proportion were introduced in the honse. The 
work of revision and amendment of the holtsc bills, to 
which the senate devoted more time than to the origin
ating of bills of its own, was 'carefully and thoroughly 
done, as shown by the number of amendments made to 
the house bills and by the accollnts of the debates gi,"en 

t Congr. Deb., ,·o\. IV, part I, Isl Sess., 20tb Cougr., p. Ego. 

"/hid., p. 691. 
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in "~laclay's Jonrna.l.'71 The senate, however, did not 
long leave to the house such a preponderating part ill 
the origination of legislation. Its activity gradually in· 
creased, and, ill the Tenth Congress, while the S:!llate in
troduced and passed fifty-four bills, the house introduced 
and passed but eighty..one. From th3.t time until recently 
the proportion has remained ab:lut the same in general, 
though sometimes, as in the Twentieth Congress': the 1\ tlm· 

ber of its OWI1 bills passed by the senate has llcarlycqualed 
the number of house bills passed by the housc, and 
occasionally, as ill the special session of the Fortieth Con
gress the senate has even surp3.SSCd the house in the 
number of its own bills which it has passed.3 At the 
Forty.ninth, Fiftieth, and Fifty-first Congresses the num
ber of senate bills passed by the senate nearly equalled 
the nnmber of house bills passed by the housc, and ill 
the Fifty-second Congress surpassed it. l 

The proportion of house and senate bills that have 
become laws has been about the same as the proportion 
of its own bills passed by each house, except that the 
recent increase in the number of its own bills passed by 
the senate has not been accompanied by a corresponding 
increase in the number of senate bills which have be
come laws. Up to this time, thollgh the house had not 
passed as many senate bills as the senate had house bills, 
the house had passed about as large a proportion of the 
senate bills sent it, as the senate of the house bills j but 
now, while the senate sends to the honse nearly as lIIally 
or even more bills than the house to the senate, about 
three times as many house bills have become laws. 

, Dnriug tbe £iDt SU5ion of the Fint Congre~1I the lleuate amended 
all but two or the hou!!e bill, in which it concurred. • 

t At the lirflt seuion of the T .....entieth Couga1i4l the leunte 1)ISMd 
119 of it, o.....n billll and the house 131 of itll. 

1 The lIenate passed 31 of it!! bills !lIId the house 14 or itll. 
'Congr. Record, 1St Stu., 52d COllgr., \'o\' 23, part 1, pp. SlO, Sll; 

PubU, Opi"iolf, April 11, 18cJ4. 
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"Gsually bills were taken up in their order, preference 
being given to neither senate nor house bills i' but the 
great increase in the amount of business, and the 
failure of the house to act upon anything like all the 
bills sent it by the scnate, has of late led, on several oc. 
casiolls, to the adoption of a resolution giving prefer
ence to house bills.' This was advocated on the ground 
that there were already on the house table more senate 
bills than it could possibly act upon, and objected to be
cause it would increase the discrimination already exist
ing between the two houses, ill regard to the origina
tion of bills, until the house would claim, as practically 
its prerogative, the introduction of all bills. A joint 
rule, proposed by the senate, providing that each house 
during the last days of the session, in proceeding with 
the calendar, should take up the business from the other,S 
was not adopted by the house; and thus each house is 
still left free to do as it likes. 

From the time of the great debate over the Missouri 
Compromise, until the end of the civil war, most of 
the important measures were introduced ill the senate j4 

but, since the war, and the settlement of the great prob
lems of reconstntction, the questions of most importance 
to the nation being those of 3n economic nature, the 
senate has now lost its preeminence in this respect. 

, A U1otion U1ade in the lirst lea&ioll of the Sixteenth Congress fo~ 
a rule wbicu practically would have given tbe preference to house bills 
was laid 011 the table. (Congr. Deb., vol. I, p. 613.) At t.he aeeond 
session of the Seventeenth CougTH! preference wa~ given to seDate 
bills. (Annals of Congr., p. ,88.) 

t Congr. Record,3d Se!lS.,46th Congr., pp. lI08, 21og; ,d Sess., 
48th Congr., pp. 3OJ, 304, 170']· 

I IMd., 1St Se!l!i., 49th Cong!"., p. 186, Rule 10. 
• For example, the measures regarding Texas and Oregon, the ad. 

nli!lSiOD of Iowa and Florida, the KanllllS aDd Nebraska Billa. 



CHAPTER IV. 

THE SENATE AS AN EXECUTIVI-: BOD\'. 

f. SV.CRRT SIISS10Nli. 

IN the early days, when all the sessions of the senate 
werc held behind closed doors, the distinction, now very 
important, of the admission or non.admission of the public 
to the respective sessions, was absent. While the 
legislative sessions were soon made public, the executive 
sessions have constantly tended toward greater secrecy. 

Though at first all business was transacted with closed 
doors, there was no rule requiring it to be kept secret; 
and that it was not so considered is evident, in spite of 
the fact that Maclay says the contrary,' from the fact 
that it was thought necessary to impose a special in" 
iunction of secrecy whenever it was desired to keep 
anything fro111 the public. Moreover, the legislative 
business could not have been regarded as secret, since 
provision was at once made for its monthly publication.: 
This order related to the legislative proceedings only, 
and at the same time it was ordered that the proceedings 
in executive session should be recorded in a separate 
book. There are, however, some indications that the 
executive proceedings were also published. Thus at 
the first session of the First Congress provision was 
made for sending II a printed copy of the Journals of 
both HOllses, at the end of every session of Congress, to 
the Executive of each State aud to the Legisl:lture there.. 
of j,.3 and in 1792 a resolution was adopted by the senate 

I Rule Xl given by Mr. Maclay provides: "Illviolable see!'ecy ahAI1 
be observed with respect to all matters trans.tlcted ill the Sellltt, while 
the doors are ,hut, or u often as the I18.me d enjoined frolll the Chai r:' 

• Sen. Jour. , vol. I, p. 27. 

I Annal, of Congress, 1st Sess., 1st Congr., p. 96. 
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in execntive session providing II That no executive 
business in the future be published by the Secretary of 
the Senate.1II A resOlution proposed ill 1791, a~onv 
iug the secretary of the senate to "furnish the members 
of thc Senate, when required, with extracts of such 
parts of the Exeelltive Journal as are not, by vote of the 
Senate, considered secret,": would indicate that the -I- + 
Ie Executive Journal" was not considered secret; and 
later, we find senators maintaining that it was open to 
inspection! In rS06, however, in the revision of the 
rules it was provided that extracts from the executive 
records should 1I0t be furnished except by special order.' 

Motiolls for opening the doors of the senate to the 
public, which, beginning with the second sessiou of the 
First Congress, were renewed in every subsequent session 
until the desired object was attained, provided for so do
ing only whell the senate was acting ill its legislativ:e~,....._ 
or legislative and judicial capacities. Apparently 110 

one desired open sessions when executive business was 
being transacted. 

The first nile imposing secrecy was not passed until 
the twenty-second of December, 1800. some time after 
the legislative business had been transacted i:n pllb~ 
This rule, suggested by President Adams at a time
when foreign relations were threatening, provided: ""That 
all coufidential comlllunicatiOlls made by the President 
of the United States to the Senate, shall be, by the
members thereof, kept inviolably secret; and that an 
treaties which Illay hereafter be laid before the Senate, 
shall also be kept secret, until the Senate shall, by their 
resolutioll, take off the injunction of secrecy. II' 

, Exec. jour., I, 100. 
l Res. of ja.nua.ry :Zl, '79', which was ue\'ercal1ed up. (Annalsof 

COllgr., p. 179:Z). 
I Annals of Congress, 2t! Sess., 7llJ Cougr., pp. 38, 39. 
• Anuala of Congress, 1St Sess., 9th Cougr., p. :z03, Rule Jl. 

I E:.:ec.jour., vol. I, p. J61. 
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At first all papers communicated by the presidcnt 
upon executive business were held to be conlidel1tial,' 
but after 1830 only sllch commuuications as were 
marked" confidential" were so considered.' The senate 
had earlier decided, in conncction with the Panama 
mission, that it had a right to publish confidential com. 
1l11lllications of the president, and to discuss thcm in 
public, without the asscnt of the president, whenever 
they thought the public interest rcquired it.3 John 
Quincy Adams, who at that time was prcsident, declared 
such a course to be unprecedented.' 

For some time there was no rule regarding secrecy ill 
the consideration of nominations and they were com
lllunicated by senators without reserve.6 Proposals, made 
in 1813. for the adoption of a ntle imposing secrecy 
upon nominations were not considered jl and it was not 
unlil 1820 that it was ordered that U All information or 
remarks, touching or concerning the character or quali
fications of any person nominated by the President to of· 
ficet" should be considered secret? It would seem, howe\"
er, that, before this, it had come to be the custom to keep 
such matters secret j for, a couple of years earlier when 
the proceedings which took place in the scnate on a cer
tain nomination were desired as evidence in the courts, 
the resolution whieh it was thought necessary to intro
duce authorizing senators to relate those proceedings, 
was voted for by oue senator only.8 The rule adopted 
in 1820 was interpreted as imposing secrecy UPO!l the 
votes of individuals, since they were the expression of 

'Congr. Deb., '·01. II, p. 145, Rnd E:o;ee. jour., vol. IV, p. 122. 
t Exec. jour., vol. IV, pp. 122 rr. 
• COllgr. Deb., vol. II, p. 147· 

-Ibid., p. 146, alld j. Q. Auam!!, Workll, vol. VII, p. '17. 

• AlIllal9 of Congress, 2d Sea, 7th COllgr., p. 49

'E:o;ec. jour., II, 374. 392. 

I Rule 37. 

I Exec. jour., III, 114
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an opinion, bllt not upon the fact of nomination, con~ 
firmatioll, or rejection, or the state of the votc, nor was 
it held to cont:1in a prohibition against each senatQr 
telling how he had himself voted.' 

The removal of the injunction of secrecy is now more 
COUllllOll than ill the early days. Prior to J82Sit was or 
rare occurrence, and confined principally to the proceed~\ 
iugs 011 treaties or nominations, and seldom extended to 
documents. : 

For a long time there was 110 provision for giving a 
nomincc an opportunity to defelld himself against auy 
charges brought forward; but in 1817 it was provided 
that, when such charges were made, the cOlllmittee 
might, at its discretioll, lIotify such nominee thereof, 
but the name of the person making such charges should 
110t be disclosed:' Under this rule it became the cus
tOlll, when serious charges wcre made against a nominee, 
to allow him an opportunity to defend himself. 

Despite the injunctions and rules imposing sccrecy, 
what is transacted in executive session has always be. 
come known. Thus, Mr. Forsyth said in 18J1 that: 
1\ It was SOOIl found, as the Government moved on, that 
if a desire was felt that any subject should be bmited 
about in every corner of the United States, should become 
a topic of universal conversation, nothing more was IlCCes. 

sary than to close the doors of the Senate Chamber, and 
make it the object of secret, confidential deliberation. 
Our OWIl experience shows that, ill this lespect, there 
has been 110 improvement: the art of keeping state $C

, exec. Jour., IV, 1 2":1, Committee Report. Clayton said in 1854 that 
the principles laid down in this report had since govenled the action of 
the seuste. By rnle 40 of those adopted in 1865 and rule 73 of those 
IIdopted ill 1877 it wu provided that the \'otes of individuals should 
be secret, but lilat the ract of nomination, confim18lion, or rejeClioli 
IIl1ou1<1 not be considered $ttrel. 

S Escc.. Jour. , VI, pp. 1&-19. 
3 Congr. Record. 211 Sen., 4..\111 Congr., p. 659, Rule 73. 
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crets is no better under;;to:>d than it fonnerly was. ". Nor 
did this art become better understood as time went on. 
In 1869, the New York 1i'mes, apropos of the pub
licatioll of the Hale-Perry correspondence, said: "The 
fact that all the proceedings of the Senate in executive 
session are regularly disclosed and made public, would 
naturally suggest the absurdity of keeping up such a 
hollow sham any longer. It simply allows certain news
papers to trade on the lack of honor of certain sena
tors. 1I3 Similar expressions may be found at almost any 
tim'!, and the ease with which what is tr:tns:lcted iii 
executive session at the present time becomes known, 
lIeeds no example. 

At first the honor of senators had been trusted to keep 
secret the executive proceedings, bllt a breach of the 
rules in I844s by a senator who furnished to a news
paper, for publication, documents communicated ill COll

fidence to the senate, led to the enactment of a rule 
providing that: I< Any officer or member of the Senate, 
convicted of disclosing for publication auy written or 
printed matter directed by the Senate to be held in COIl

fidence, sh:lll be liable, if an officer, to dismissal from • 
the service of the Senate, and in the case of a member 

I Cong!". Deb., \"01. VII, ld Sess., lISt Congr., p. 11).4. 


t New York Daily Times, April 1" 1569, p. 6. 

'Two earlier breaches or the rules had been knowll to tbe senate. 


'rhe first was committed by Senator :\Ia!l()n, who, when a ,ketch of 
the Jay trenty, upon whicb an injunction or !!tcTecy had been im
posed, was published by the Aurora, during the rttess of congress, 
sent his copy or the treaty to the paper. 'fhls action wall highly Ill)' 

proved of by some senators allli wal takeLl 110 notice of officlaJ!y by 
the fleuate. "ue otlier breach of Ihe rules, wllich called rorth a reso
lution of censure, was committed by General Pickering, who read iLl 
public session a confidential eomllluilicalion of the president; but, a" 
it W35 !!tveraJ years after its receipt, and as it had in the meantime 
been published in a newspaper, the resolut ion or censure was 1110nght 
by many to be undeserved. (AullalsorCongr., 3d Sus_, I ttb Cougr., 

pp. 67-83.) 
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to suffer expulsion frOlll the body.1II Later the tules 
provided for the infliction of the same penalty upon one 
revealing the" secret or confidential proceedings of the 
Scnate.1II No senator has eyer been expelled under this 
rule and yet, as has been seen, the proceedings in execu. 
live session han; nevertheless, continued to be knowu. 

This inability to keep secret what is done in execu
tive sessions has been one of the arguments most 
frequcntly urged ill favor of their abolition. Other 
objections made to them are that they are ll11delllOC'
ratic, that they are an cVasion of official ditty and 
responsibility, and that the people have a right to know 
what is being dOlle. Many, like l\Ir. Shennan, even 
consider the secret sessions unconstitutional, holding 
that the clause of the constitution authorizes secrecy 
only ill particular cascs, and not as a general rule. But 
perhaps the strongest argument against them is the op.
portunity thus offered for partizanship and corruption; 
and especially for the operation of the spoils system and 
that strnnge fonn of dictation which is the result of the 
so-c.1.lIed "Courtesy of the Senate," whose existence 
many think is, in the main, due to the privacy of exceu· 
tive sessions. The assertions frequently made by sena
tors, as well as by othcrs, that stories are told and things 
said in secret session which never would be in open 
session, tend to confirm this view. Occasionally, during 
the first half century of the government, proposals were 
made for the abolitiou of secrecy ill executive sessions, 
and frotU about 1840 to 1868 such proposals were very 
frequcnt. After that little attention seems to have 
been paid to the matter uutil about r88S. since which 
tittle there has been much agitation of the subject and 
frequent propos.'lls for a change made. 

t Exec. Jour., VI, pp. 270, l73. 

~ CougC". Globe, 2d Sus., 40th Congr., p. 1630, Rule SO. 
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It. NOlUNATIONS. 

\Vhen the first nominations of the president came be· 
fore the senate for concurrence, it was resolved that the 
consent of the senate should be gh'en by ballot. I In 
the discussion, this method was objected to all the 
ground that it was beneath the dignity of the senate, 
which should be open, bold, and ullawed by any cousid· 
eration whatever, and because it would be productive of 
caballing and bargaining for votes. A few days later 
an attempt to reverse the decision failed; but, when an 
expression of Washington in favor of a viva voce vote 
had been sccllred/ this method was adopted by the 
senate.' 

\Vashington's suggestions regarding the mode of com· 
lllunicatiol1 to be observed between the president and 
senate were also adopted. The senate seems to have 
been in favor of oral communications.' '1'0 the com· 
mittee appointed to confer with him on the subject 
Washington said: 

U Oral communica.tions tn:ly be proper, also, fordiscuss-. 
ing the propriety of sending representatives to foreign 
ports, and ascertaining the grade, or character, in which 
they are to appear, and Illay be so in other cases. 

"\Vith respect to nominations my prcscnt ideas are, 
that, as they point to a single object, ullconnccted in its 
nature with any other object, they had best be made by 
written message. In this case the acts of the President 
and the acts of Senate will st.1.lld upon clear, disLiuct and 
responsible grounds. 

\( Independently of this consideration, it would be no 
pleasing thing) I conceive, for the President) on the one 
hand, to be present and hel.r the propriety of his uomi-

I Exec. Jour., I, 1. 

t \VB!lllingtoll, Works, vol. XI, p. 415. 

I Exec. Jour., yo\. I, p. 19. 

4 Wasbington, Works, yo1. XI, p. 4150 
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IlrLtions questioned; nor for the Senate, on the other 
hand, to be under the smallest restraiut from his pres
ence from the (uUest and fr~t inquiry into the charac
ter of the persons nominated." L 

He also sug/:,i-estecl that the time, place, and manuer of 
commuuication should be left to the presidenL The 
opinions of Washington having been reported to the 
senate, it was : 

14 Resolved, '1'hat when nominations shall be made 
in writing by the President of the United States 
to the Senate, a future day shall be assigned, unless 
the Senate unanimously direct otherwise, for taking 
them iuto consideration. That when the President of 
the United States shall meet the Senate in the Senate 
Chamber, the President of the Senate shall have a seat 
on the floor, be considered as the head of the Senate, and 
his chair shall be assigned to the President of the United • 
States. That when the Senate shall be con\>-ened by the 
President of the United States, to any other place, the 
Presideut of the Senate and the Senators shall attend at 
the place appointed. The Secretary of the Senate shall 
attend to take the minutes of the Senate. That all 
questions shall be put by the President of the Senate, 
either ill the presence or absence of the President of the 
United States; and the Senators shall signify their as
sent or dissent, by answering viva VQce, aye or no. m 

Although provision is thus made for the president 
making his nominations ill person and for the decision 
of the senate upon them ill his presence, it does not ap
pear that this method was e'·cr adopted, even in the case 
of ambassadors, which Washington had thought might 

, W;lSlLiugtoll, Work" XI, 418. He said further: ''It is probable 
that the place lIIay ,·ary. . . . Whelle,·er the government shall 
ba'·e buildings or its own, all eXf:Clltivf: chambe.r will no doubt be 
providf:d, ,,·hf:re tllf: Senate will genf:rally attf:nd the Presidf:llt." 

t Exe<::. Jour., I, p. 19- This rule is still foulld among thf: sen.te 
ruin. 
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be ad\·isable. Had the other method been followed, the 
influence of the president would undoubtedly have been 
increased, and the independence of the senate decreased ; 
so that it lllay well be doubted whether there would 
have grown up that freedom of dealing \"ith the presi
dent's nominations \vbieb now makes it lIeeess:lry for 
him, if he \vishes his nominations eonfirnu~d, to first 
confer with and obtain the consent of the senators from 
the state for which the nomination is made. 

(J.n the early days of the senate, that part of the rule 
which provides that a nomination shall not be consid
ered the sallie day that it is received was frequently 
set aside, the nomination bcing cOllsidered as soon 
as received; or, if it was laid upon the table for a 
few days, II when called up for consideration the mem
bers of the state interested in the appointment would 
give the Senate what illfonnation they might p0s

sess regarding the person nominated, occasionally other 
members would give their opinions, and, 011 these 
statements, the senators relied."1 Ordinarily only 
when the person nominated was unknown or charges 
were made against him, or in case of nomination of 
olle who had had charge of the disbursements of 
m~ney! was the nomination referred to a committee. 
Sometimes also nominations of ministers were referred 
to the committee 011 forcig11 affairs to inquire regarding 
the expediency of the appointment.' 

A propos.'\l, made in 1822, to r#er all nominations to the 
appropriate standing cOl1l1nittee was tabled.! With the in
creasing number of nominations, the llumber of nominees 
regarding WhOlllllotbing was kllowllllaturally increased, 

IStatemen\ of Mr. JolmlOl1. (Congr. Deinlell, 211 SeilS., :10th 
Cougr., p. 91.) The early senators also frequently consulted mem· 
bers of the other house regarding nominatiolls. ( Annals of Cougr., 
I/It $ess., loth Congr., p. 348.) 

I Congr. Globe, 2d Bess., 'lOth Cougr., p. 9'" 
I Exec. Jour., Ill, pp. 294. 297. 
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thus necessitating more freqllcnt.J-eference to commit. 
tees i but it was not until 1868 t]lat a rule was adopted 
requiring allnomillations to be referred to the :lppropri. 
ate standing committee, unless otherwise ordered.' At 
the same time it was provided that a nomination should 
not be considered 011 the same day that it was reported 
by the cOlllluittee, except by unanimOllS consent) 

The need of .I:.QlDJllunicatioll between the president 
~d senate, on nominations, soon appeared. '1'he rejec. 
tion by the senate of onc of Washington's early Ilomt· 
nations, led him to suggest that it might be cxpedicllt, 
in cases in which Ilominations ~med questionablc to 
the senate, to communicate with hilll, that he might 
give his reasons for making the noiuination under dig. 
cussiou. t In pursuance of this\ rccommendation, it be.. 
came customary, ill case of doubt, to c.'l.ll directly by 
resolution upon the president or heads of departmcuts 
for inform:ltion or p<1.pers, or to refer the 1l01l1in:ltiou to 
a COlllmittee to look into the mattcr. In onc of the first 
cases the secretary of foreign affairs C:lllle into the sen
ate by invitation, to give his information.s The com
mittees often summoned the heads of the departments 
to appear before them, and sometimes even waited upon 
the president. The latter was done during the admiuis-. 
trations of John Adams, Jefferson, and Madison j but the 
constitutionality of the practice was questioned both by 
Adams and by Madison i and, according to ).[r. Sedg. 
wick, the chairman of a committee which waited upon 
Adams in conllection with the nomination of Vans Mur· 
ray as minister plenipotentiary to France, and who him· 
self confessed the proceeding to be all infraction of U 

correct principles," Adams refused to COllscnt to an in
terview, tlntil it was agreed that it should be strictly 

'Congr. Globe, ld Sus., 40th Congr., p. 1630, Rule 37· 
• Annals of Congress, lit Sess., 1st Congr., p. 61. 

a Exec. Jour., I, 6, 7. 
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ullofficial.1 ~Iadison went farther, aud absolutely refused 
to confer with a committee specially authorized to call 
npon him,! sending to the senate a wrinen collllllunica
tion in which he pointed ont that the appointmcnt of a 
COlllmittee to confer immediately with the e..xecutive lost 
sight of the coordinate relations of the scnate and the 
executive.3 

Besides this, there was then a great deal of illfonnal 
commuuication and intercourse, though not as much as 
at prescnt, both before and after nomination. 'rhus 
Adams writes: II Great pains have sometimes been taken 
by Senators, and Representati\'es too, to obtain nomina
tions to offices, sometimes for themselves, sometimes for 
their favorites; sometimes with succc$s and sometimes 
without; ,,\ and Jefferson expressed surprise, when Short 
was rejected as minister, that his friends in the 
senate had not infonlled him of the intention, that he 
might have given his reasons for the nomination. The 
efforts of senators of a later day to influence nomina
tions are too well known to need examples. 

Of the agency of the scnate ill appointments, Hamil
tOil had said: "It will be the office of the President to 
1wmillate, and with the advice and consent of the Sen
:lte to appoillt. There will, of course, be no exertion of 
choice 011 the part of the Senators. They lIIay defeat 
oue choice of the Executive, and oblige him to make 
another; but the}' canuot themselves choose-they can 
only ratify or reject the choice of the Presiden t. They 
might even entertain a preference to some other persOll, 

I Hamilton, \\'orks, ed. by j. C. HalllihOIl, vol. VI, p 399. 
1 He refused to meet a committee to whom the nomination of Gill, 

latin had been referred in the usual way, "to inquire and report 10 

the Seuate," but said that, if tltey were specially authori;red by the 
senate, Ill' would receive them; reI, when they were 10 lIutboriU!d, 
he still refused to meet them. (Exec. jour., J I, pp. 353, 354.) 

, Exec. jour" II, p. 382 . 
• j. Adallls, Works, VI, p. 535. 
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at the very moment they were assenting to the olle pro
pOoSed, because there might be no positive ground of o~ 
position to him; and they could not be sure, if ther 
withheld their assent, that the subsequent nomination 
would fall npon their own favorite, or upon allY other 
person in their estimation more meritorious than the 
one rejected." 1 

Under \Vashington the senate, in the main, confined 
itself to such an exercise of its powers. The rejection 
of a nominatiou becallse of the hostility of the sena
tors of the state for which the appointment was made, 
and their preference for another, met with a sharp rebuke 
from \Vashington.: 

Though \Vashington demand'!d a careful considera
tion of his nominations, hc wished to have the holders 
of office snch as the scnate wished, and in his nomina
tions sought to choose those who would be agreeable to 
the senate. Thus, in I79~, when Gouverneur :\[or
ris, minister to France, was \"(~ry unpopular with Repub
lican senators, and this became known to \Vashingtoll, 
he expressed informally a willillgacss to recall l\h. ::\[Of
ris, and appoint a person of the opposite party, if they 
would designate a fit person. Accordingly, the Dcmo
cratic senators held a catlcus in which they decided to 
recOlllmend Burr. A committee, consisting of :\[adisoll, 
)'lourae, and another) was appointed to wait on \Vash 
ington and COllllllunicate their desires. \Vashington, 
however} refused to appoint Burr} saying th~t it had 
been a rule of his life uever to appoint any onc of 
whose integrity he was 1I0t assured; but that if they 
would designate a persall in whom he could confide, he 
would nominate him. Another caucus was accordingly 
held at which it was uuanimously resoh·ed to adhere to 

I Hamilton, \Vorb, ed. by Ford, ,'01. IX. "Federalilt,"p. 416, No. 
LXVI. 


I ElItt. Jour., I, 16, 17. 
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the fonner decision. Washington then showed that, 
though desirous of pleasing senators, he would not suffer 
dictation, 3ud, on the second meeting with the commi ttee, 
and their insistence 011 their fonner choice, he told them 
that his decision was irrevocable. The committee still 
remaiued illAcxiblc, and Washington fmally nppointed 
Monroe.' 

With the nccession of Adams to the prcsidency, there 
being a large Federalist majority in the senate, and I [am· 
ilton the real leader of the party, conditions werc favor. 
able for lhe senate to encroach 011 lhe power of the pres
ident. Adams wrote, in regard to this, that combi nations 
and committees of senators were sent to him to remon· 
strate regarding nominations; and, if thcy could not 
prevail, obtained majorities in the senatc against the 
nominations.: 'rhe change in the attitude of the senate 
from the preceding administration is shown by the fact 
that, though Adams had many less nominations to make 
than Washington, eight of his were rejected, nlld nine lost 
from being postponed to the last of the session, while 
but fi\·e of Washington's were rejected. 

Under Jefferson, as uuder Adams, there was ill thc 
senate a large majority of the party of the president, but 
Jeffersoll, unlike Adams, being the rcallcader of his party, 
at first Ill et with little opposition in his appointments, 
only three being rejected during the first six years. 
Toward the end of his administration, however, a disposi. 
tiOI1 to control him in the exercise of this power appeared.' 
'I'his was first shown ill the rejection of Short as minis
ter to Russia) which4 indicated the tennination of the 
individual personal influence of Jefferson and was the 

I ure or BUIT, I, 408, 409. 
t Works, VI, 535. Sec al!lO lMd., IX, 301, amI Jefferson, Works, 

IV, 261 • 
• Statement of J. Q. Adam~. found in Adams, Life ofG:lllatin, 38g-

390, a.,d J. Adams, \Vorks, IX, 302• 

• According to J. Q. Adams. 
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forerun ncr of a lUore extensive plan for influencing 
nominations which begun with the administration of 
Madison. 

Under both Jefferson and Madison this dictntion of 
the senate, unlike that tinder Adams, was effected by a 
small knot of senators operating mainly in secret ses
sion. L During ~fadison's first term nineteen nomina
tions were rejected, and though, when the actions of 
these senators became knowu to the public, the prime 
movers lost their popularity and were compelled to re
tire from the senate, the seeds of usurpation of power 
by the senate were left behind. Thus far, however, this 
action of the senate had attracted so little attention that 
both Kent and Story, the one writing ill t832 and the 
othcr in 1833, take no notice of it. Story spcl.ks of the 
senate as having" but tl slight participation in the ap
pointments to o!ficc,": an:} Kent says: "Having no 
agency in the nomination, nothing but simply cousent 
or refUS3.I, the spirit of personal intrigue and personal 
attachment must be pretty much e.xtil1guished, for a 
want of means to gratify it.,,3 

Though several of Jackson's 1l0llliu3.tiollS were re
jected,' they were so bad that it is only strange that 
more were not. He also attempted to coerce the senate 
by renominations, a practice which was thcn IICW, 

though since followed to a considerable e.xteut, especially 
by Tyler. 

With the withdrawal of Jackson from the preside.ncy, 
and the accession of a man who did not enjoy his 
great popularity, the senate was once more able 

I AdalUs, Life of Galhltiu, pp. 389-391. 

, Commentaries, sec. 752. 

a Commentaries, LeCtllTe: XIII, vo\' l , p. 288 . 

• Niles' Repter, vol. 46, July 12, 1834, p. 329: .. It is Itated that 

the Senate at the l&5t segio!\ confirmed 449 nominatiOlLs and rejected 
only '7." 
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to make its influeuce felt iu nominations.' This 
influence was the result of a practice, followed from the 
first, of depending upon the senator from the state for 
which the nomination was made for infonl1alion regard
ing it. After a time it came to be a fixed rule that a 
nomination would be rejected if the senator of the state 
concerned declared it to be unfit,! and finally on the 
mere ground that the nomination was personally obnox
ions to hi111.3 

With the full establishment of this practice all free
dom of nominatioll natnrallr passed from the president 
to the varions senators and members of congress, the 
president being compelled, if he wished his nominations 
confinllcd, to first obtain the approval of the senators 
from the state in which the appointment was to be 
made.' The practice, which was checked somewhat by 
the popular disapproval of the action of Conkling and 
Platt ill resigning their seats because the pres:dellt re
fused to allow them to disburse the JXltronage of New 
York state, has since htlly recovered its fanner strength, 
as is shown by the recent rejection of the nominations 
of Hornblower and Peckham. 

The power of the senate in appointments has been 
increased in odler ways. Due of these is by the increase 
of the offices to which appointments arc made with the 
concurrence of the senate. A very considerable illcrease 

'Benton, Thirty Yean' View, II, 619; and Congr. Deb., :Jd SeM., 
23d COllgr., pp. 563, 564, where Mr. Hill RIlYS: ··Some persons for Po 

few yeRn past, have seemed to llIanifest a longing desire that the 
Sen(lte should have Il hand in the management of the executive de· 
partments beyond the power the Senate po5sessell as a coOrdinate 
bmnch of the legislature." 

S In ease the senaton belonged to the purly of the president. 
, Such a case is noted in the New York. 'lImes of 1869 ( April 19, 

p. 4), the custom, wbich it says bad I'revltiled to lOme eXlent before, 
being severely criticised. 

• SenMon and committees of the senate have ack.nowledged that 
such is the case. 
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was made when, in 1836, a law was passed providing for 
the appointment, with the advice and consent of the 
senate, of deputy postmasters in ali the offices at which 
the commission allowed to the postmaster amounted to 

1000.00 or upwards.' Moreover, owing to the great 
increase in the number of officials to be appointed, and 
the consequent impossibility of the president knowing the 
character of ali, senators have obtained a great iufluence 
in the nomination to the lower offices for which their 
confinl1atiou was 1I0t needed. In 1861, the nomination 
of all lower postmasters was unconditionally turned over 
to congressmen, by all official announcement that, there
after, such nominations would be made on the recom
mendation of the members of congress of the different 
districts, and that applications addressed to them would 
receive attention earlier than if sent to the department, 
thus saving much delay and trouble.: In other depart
mcnts, also, the influence of senators became paramount. 
In 1869, a senator said iu debate: "It is an every day 
occurrence that applicants for office apply to Senators 
and Representatives assuring them that their recommell
dation alone is lacking to secure them the coveted posi
tion i and some of the departments, I am tol(1, have ac
tually kept a debit and credit account with members to 
show thc number of appointments they are entitled to, 
and receive. 1Il 

The disbursement of the: patronage came to occupy a 
third of the working time of senatorsl and led them to 
neglect their legislative duties, while tempting them to 

LStatutes at Large, vol. V, p. 87, 1St Sess., 24th Congr., chap. 270, 
Itt. 33. 

1 New York Semi-weekly Tribune, JIlar<:h IS. 1861. 

, Congr. Globe, 2d Sess., 411t Cougr., pp. 17, 18. In tbe 2d Sess., 
pd Congress, it was aaid tllat Mr. Trumbull in fifteen month, mode 
103 reeommeDdatiOD!I. This was, ho....e ....er, denied by Mr. Trumbull. 
(CoDgr. Globe, p. 1181.) 

, Statement or Garfield during bi, presidency. 
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make the Sl1P)XIrt of an administration dependent upon 
obtaining nominations for their friends. This usurpa
tion of the ap)XIinting power, ,yhicb, according to the 
report of the civil service COlllmission of 18F, tended 
to make the president and his secretaries merely the a~ 
}Xlilltment clerks of congress/ was one of the evils which 
the civil service rdonn sought to check. 

'I'he movement for civil service reform began ill the 
senate with the introduction of a bill by Mr. SUlIlller in 
1864;2 and , from that time, the subject was occasionally 
brought IIp in both houses of congress, and urged by the 
presidents. The first step was taken in 1871, by the 
passage of a resolution authorizing the president to pre
scribe rules and regulations for the admission of persons 
into the. civil service. It was proposed ill the senate as 
an amendment to au appropriation bill, and p..1.SSed with· 
out debate:' Under this act a colllmission was ap)XIinted 
by the president, which reported mles for the regulation 
of the civil service, that were at once put ill operation. 
In .1872 and 1.873 congress made appropriations for car
rying these rules into effect; but, ill spite of the success 
of the refonn and the recollltllendations of the presi
dent, no appropriations were made after those years, and 
consequently the active work of the COUlmission was 
suspended, though it was stiU left in existence. Thus 
the experiment failed through lack of the support of 
congress. 

The most serious obstacle to an improvement \\as 
found to be the system by which the appointing power 
had been so largely encroached upon by congressmen;' 

I :JcI Sess., 4:Jd Congr., Sen. Docs., No. 10, pp. 6, 7. 
, COllgr. Globe, 1St Sess., 38th Congr., p. 1985. The bill wns nel'er 

called up. 
I Ibid., 3d Sess., 41st Congr., p. 1997. This.vns regarded by the 

committee on the judiciary as only the first step ill the reform. The 
bill was so introduced only because it wns impossible otherwise to 
get the attention of collgreM for it . 

• Annual message of President Haye!l, 2d Sess., 46th Congr. 
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and the p:ut of the system \ ....hich had been the most un
satisfactory was that in which the senate had the great
est ability to thwart it, namely, in connection with 
those nominations which required their advice and con
sent.' The report of the civil service colllmission of 
1874 pointed this Ollt, and called attention to tlle fact 
that, in this regard, an effective reform could be brought 
about only when the senate and the executive should 
act upon the same general theory of conferring office; I 

and Presideut Grant, recognizing the impracticability of 
rules in regard to such offices, unless sustained by the 
action of the senate, advised leaving this portion of the 
subject to the futme.! 

President Hayes repeatedly, but without effect, reCOlll
mended legislation 011 the subject.~ The death of Gar
field by the hand of a disll.ppoillted office seeker brought 
home so vividly the evils of the then existing system 
as to induce congress, at the next session, in accordance 
with the recommendation of President Arthur, to again 
make an appropriation for the support of the civil 
service commission i and the following session a bill 
was passed establishing the commission, only five vot
ing against it in the senate.~ 

This law affected only the departments in Washing
ton,3ud post offices, and custom offices where over fifty 
were employed, leaving untouched all that class of officers 
whose confinuatiou belonged to the senate, 3ud provid
ing that no one whose confirmation belonged to the 
senate should be required to be classified or to pass an 
examination unless by the conscnt of thc senate.' The 

I ut Sess., 43d COligr., Sell. Doc •. , No. 53, pp. 88, 89
I Ibid. 
• Ibid. 
• Congr. Record, ld Se:ss.• 45th Congr., p. 4; ld Sets., 46th Congr., 

p. 3 ; 3d Set,.. 46th Congr. 
I /Did.• ld Sess.• 47th Congr., p. 661. 
• See. 7 of the bill. 
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bill did not touch foreign ambassadors or officers of that 
class or lower postmasters, and yct it was declared that it 
would relieve senators of three-fourths of their troubles.' 

To guard against the exercise of an improper illAucnce 
upon the board of examiners it was provided that no 
recommendation of a senator or representative, except 
in reg-ard to character, should be received or considered 
by anyone concerned in making the examillation.2 

The support of t'le act has not been altogether satis
factory, and the Jarge Humber of offices to which it does 
not apply still leaves much roolll for the interference of 
thc senate. The number of offices to which the law 
applies has been constantly increased) however, so that, 
while in 1883 but eleven per cent.! camc under its regu. 
lation, about twenty·five per cent. do now/ and efforts 
are constantly made to further extend it i while the 
frequent motions made to repeal the law have met with 

4no SllCCess.

' Vhen it is seen to what an extent the senate has en
croached upon the power in appointments undeniably 
granted to the president, it is not surprising to fi nd that 
it has also shown itself ready to interpret the constitu· 
tion in its favor, whenever there is all opportunity. 
Such an opportunity is afforded by the clause which 
gives to the president power \I to fill all Vacancies that 
may happen during the recess of the Senate, by grant
ing Commissions which shall expire at the End of the 
next Session." 

I Congr. Record, 47th Congr., 2(t Sess., p. 244. 
I Ibid., p. 656. 
I Ninth Antillal Report of lIle Civil Service Comulinioll, p. 10. 
~ Wodd Almanac, 18g5. This is more than half of the offices in iUl' 

portauce and saIsry. 
, The amendmeut of the constitution &0 a.a to gh'e the electiOIl of 

certain officers to the people, or to create a house of electors to COli
firm or elect officers, were allemati\'e rerorms proposed. (Congr. 
Record, 1St Sess., 47th Congr., pp. 8S, 3iG7.) 
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Washington, all the advice of Hami lton and Jay,l de
cided that this did Ilot give him power to appoint to all 
original vacancy, during the recess of the senate.s 
Johu Adams3 and Jefferson,' however, acted under the op
posite interpreta.tioll, without being questioned by the 
senate j but, when a similar course was followed by Mad
isol1, a resolution protesting against it was introduced 
and debated, though not voted Oll.6 A similar resolution 
of 1825 was laid upon the table by a majority of two, 
after a long debate, in the course of which each side 
declared that the previous practice supported its vicw. 

While it was acknowledged that the president had a 
right at any time to appoint special agents, without the 
advice and consent of the senate, there was a difference 
of opinion as to what special agents were and the duties 
which could be assigned to them. In the second ses.<;iou 
of the Twenty-first Congress, when the: appropriation 
for a treaty with the Ottoman Porte, negotiated by spe
cial agents, who of course were 110t nominated to the 

'Hnmihou's Works, ed. by Looge. VlIr, p. 407. 
• The cases citen by the opponentso(this theory, in which the prac_ 

tice o( Wasbington seems to have been differeut, prove on exallliua
ti011 not to apply exactly. Thus Mr. Shon, when CODlmilsion~1 by 
Washington to adjust the boullllary between Spain and the United 
Stale!!, was aln-ady resident minister in M>l.drid. The appointments 
to the Barbary States, without the conseut o( the sellate. could be 
justified on the ground that the conlltries were in a statc of war, and 
also because the senate had previously giveu its COI1$('nt to the negG
tiatiOI1 of a treaty i a"d Morris !eelllS to have been appointed as II. 

private agent rather than III " I)ublic minister. (Annals of Congr., 
1St SeSI., 13th Congr., pp. 15'-753, and Congr. Deb., vol. n, part I, 
It~t SeSI., 19t11 Congr., pp. 609-614.) 

, As $hown by the appointment, without asking the advice o( the 
l ellllte of his son then minister to Berlin, to negotiate a treaty with 
S"'ede:, : ami of Rnfus King to negotiate a treaty with Russia. 

• Appoilltmellt of Short. See statement o( Jefferson's position in 
his Works, vol. V, p. 360; (or lists of precedents and discussion, An
'Ill! of Congr., 1st Sess., 131h Congr., pp. 704, 720, pi, 751; Congr. 
Deb. • 1St Sess., 19th Congr., p. 614. 

• E:oo:ec. Jour., 11,416. 
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senate, was agTeed to; it was accomp:mied br 3. resolu· 
tion stating that this should not be considered as "saIlC
tioning, or in auy way approving, the appointment of 
these persons, by the President alone, during the recess 
of the Senate, and without their advice and cohsent, as 
commissioners to negotiate a treaty with the Ottoman 
Porte.,1i There were, however, Illany who, like Z\ladisoll, 
thought this the wrong interpretation of the constitu
ti01l.: In 1863 a committee of the senate held that the 
power to make such appointments was necessary frolll 
the very nature of the treaty-making lx>wer i' and the 
presidcnts have continued to employ specinl agents for 
this purpose. 

With regard to original vacancies in statutory offices, 
those who denied the right of the president to fill them 
in the recess of the senate, did so not ollIy on the ground 
that a vacancy can not happen in an office 1I0t before 
filled, but also because, in the case of an office created 
by the legislature, the vacancy would necessarily exist 
prior to the recess, and, therefore, could not be said to 
happen in the recess. SOUle, while denying the first, 
admitted the second, while others interpreted" vacancy 
happening ill the recess" as a vacancy happening to ex
ist in the recess. 

The early COllgresses seem to have held that the pres
ident had not a right to appoint to an original statutory 
vacancy, for, when a law creating new offices was passed 
so near the end of the session as not to givc time for 
filliug them, the presidcnt would be speciall y authorized 
to do so during the recess.' Morcover, ~tr. Gore said, in 
1814, that this was the invariable practice;8 and ill 1826 

I COllh>T. Debates, 2d St'!IS., 21'11 COl1gr., p. 310, yea. 25, nays 18. 
~ Madi5()ll, Works, IV, 369; JlI, 268. 
, 3d Sell!l., 37tb Congr., Sell . Reporu, No. So, p. 8. 
4 Statut~ at Large, vol. I, p. 200, 3u Sen., 1st Congr. , cbap. I S, 

sec:. 4 . 
• Annals of Congr~, 1st Seu., 13th Cougr., p. 656. 
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]0.1 r. Tazewell said that it had never been pretended by auy 
one, at any time, that the president might make au al' 
poilltment to an original statutory vacancy.' In 183 t 
he said, further, that but one president had ever at
tempted to make stich appointments, and that, in that 
case, the nominations were rejected by the senate, and a 
report made setting forth the constitutional construction, 
to which the exeCl1th'e afterwards assented.' 

This view was upheld by Attorney General Mason in 
1845/ but the report of a cOllimittee of thc 'I'hirty
seveuth Congress shows that appointments were, uever
theless, occasionally made to original statutory \"acancies 
ill the recess of the senate jl and, in 1868, Attorney 
General E\"arts held that this, and the case of a vacaucy 
happening in an office during the session of congress, 
were exactly the same, and that in both cases the presi. 
dent had a right to make an appointment during the re
cess.~ After that it seems to have been usual for the 
president, during the recess, to make appointments to 
original vacancies if they happened to occur, though 
congress still occasionally specially authorized the presi. 
dent to make sllch appoil1tmel1ts,6 thus apparently not 
recognizing that he had a right to do so in any case. 
The claim was also frequcntly disputed ill the senate, 
and ill the Thirty-se\"ellth/ Fiftieth,' and Fiftr-firs~ 

Congresses, cOlllmittees were appointed to look into the 
matter. 

As the early congresses had held that the president 

, Cougr. Debates, vol. J r, pl'lrt i, 1St SeS!I., 19th Cougr., p. 607. 
I Congr. Debates, \'01. VII, 2d Sess., 23d CODgr., p. 225. 
• 4 Opinions, 363· 
• 3d Sess., 37th COllgT., Sell. Reports, No. So! pp. 9, II. 

' u Opinious, 457. 

• Congr. Globe, 2d Sess., 39th COligr., pp. 407-409. MIlO, 3d Sess., 

37th 	Cougr., Sen. Reports, No. 80, p. 9. 

: 3d Sess., Sen. Reports, No. 80. 

• 1St Se&I. 

• lSt Sets. 
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could not appoint to an original vacanc}', so it would 
seem that they also held that he could not fill vacancies 
happening during the pre\'ious session i for, on one occa
sion at least, an act was passed specially authorizing the 
president to make such appointllleutsdttring the recess,' 
and ~ladison thought himself unable to make an ap
pointment to fill a v3callCY which had existed since the 
last session.! With Monroe a different praclice was in 
trodnced,3 and was followed by luost of the subsequcnt 
presidents,' who were supported in it by the opinions of 
the attor'lIey generals.~ During Lincoln's administra
tion, however, it would seem that a differcnt view pre
vailed, for in the Washington despatches of the New 
York Times.for l\'[arch C}, I86r, the following appears: 
1\ Mr. Lincoln found about seventy vacancies in appoint
ments under government. 'l'hcsc mllst be filled while 
the Senate is ill session, or Clnnot be until Congress meets 
again." 

It has always been the practice of the president to fill 
vacancies created during the recess by removals thou~h 
a minority have held that they could not be considered 
to have happened. 

Another way in which the senate, when in opposition 
to the president, hilS curtailed his power, is by refusing 
to act lIpon his nominations at the end of his tenn. 
This was done at the end of the tenn of J. Q. Adams, 
when the senate refused to act on his nominations for 
associate justices of the supreme court, Oil the ground 

, StAtUtes At Large, vol. I, p. 74<). 3d Sen_, 5th Congr., chllp. 47. 

, Madison, Works, vol. Ifl, p. 400. 

, 3d SellS., 37th Congr., Sen. Reports, No. 80. 

• Ibid. , pp. g-12; Congr. Record, 1st Sess., 51st Cougr., p. 1j"6. 
• Digest of Opinions of Attorney Gellerall, ill JloUS(' Misc. Doct., 

~d SeI;a. , 48th Congr., No. 15, pp. 288-194, U 3, 13,34,35,59, 66, 78, 
19,88,59; I\nd Opinions of Attor1ley Generals, "01. 17, p. 521. There 
was one exception, Attorney General Mason, in 1845, hottling the 01> 
posile. (4 Op., 363.) 
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th:l.t the people having in an election e....pressed their dis
approbation of the existi:lg president, he should make 
only such nominations as were actnally necessary to 
carryon the government. Under Tyler this was car. 
ried further, it being illfonnally agreed, toward the end 
of his terlll, Ilot to act Oil any of his nominations. 

I n the early days of the govemmcnt h custom, > 

which has now become fixed, of S2ufirmilur without 
quest;oll or reference at! cabinet nomInations, was 1I0t 
firmly established, though greater deference has always 
been paid to these nom inations of the president than to 
any others,l and they have, in general, been accepted 
without :I. dissenting voice.: The fear of a rejection, 
however, prevented Jefferson nominating Gallatin as 
secretary of the treasul)', to the old congress, which was 
strongly Federalist;3 and Madison, being threatened 
with a re;ectioll of 11e»r-oe if he \...-ere nominated as 
secretary of foreign affairs, gave up his wishes and 110m· 

illated Robert Smith, who wus suggested to him by cer· 
tain senators;' while later, when )'lonroewas nominated 
as secretar)' of foreign affairs, an attempt was made to 
find a reason for his rejection by an examination of his 
accounts:1 Mon.·over, three cabinet nominations have 

, No Tole is recorded against any or the Cfthinet nominl!.tion! or 
Washington. Jtlferson, Van Buren, Taylor, Fillmore, or Pierce, and 
,'otea are rec(mled against only one eac11 of t.he cabinet nomination$ 
of J. Adams, J. Q. Adams, Monroe and Ruchanan. while votea are re· 
corded againlll rour or Madison'lI nominations, and against two of 
botb Lincol n's lind Johnson' •. 

• In the:Jd Sen., 39th COllgr. ( Collgr. Globe. p. 384), !'Itr. Fcsscl1
lien saill: "11 has always been considered, since the roundation of 
the goven Hnellt, as a matter of course, as a general rule-there lIIay 
have been one or two exceptions, and I think there have beell-that 
tbe I'rC!lident might IIClect such persons as he pleased to be member!l 
of hi! Cllbinel-lhe general idea of tile Senate hM been, whether they 
lIked the men o r not, to confirm them witholl t lliilicnlty," 

I Stel'ens, Gall.tin, p. ISS. 
4 Adams, f,ife of Gallatin, p. 39Q. 
I Exec, JOllr., II, p. 188. 

, .t..... 
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actually been rejected, each one, however, under uuusual 
circulIlstallCcs.' Now, nominations for the cabinet, like 
those of sellators for office, are confinllcd at oncc, and 
without reference. 

The omission in the constitution of a provision re
garding removals, placed that subject among those which 
lIlust be decided by inference, thus giving an opportu
nity for opposing views. The question cattle up for de
cision ill the very first congrcss asscmbled under the lIew 
constitution, being caused by a clause in the bill for the 
organization of the departments, which provided that 
the heads of the departments should be appointed" by 
the President, by and with the advice and consent of the 
Senate, aud be removable by the President. III 

Starting from this the discllssion extended to the sub
ject of remomls in general. Four different opinions 
were advanced. There were a. cOllsiderable 111l1uber who 
held that no removal could be made but by impeach
ment, and IIlllch of the discussion ill the hOllse went to 
the...u.pholdillg or refuting of this j which, however jus-
tifiable as an interpretation of the constitution, should, 
it would seem, have been ruled out from the first on ac
count of its impracticability, even with the small nuUl
ber of offices then needed. A second party held that, si nce 
the cOllstitution was silent regarding removals, the legis
lature might give t)1e power to whom it would; while 
a third, regarding the power of removal as incident to 
that of appointment, held, therefore, that it was ycsted 
in lhe president and senate.s Still another party main
tained that, inasmuch as the power of removal was all 
executive power, it belonged to the president j and this 

, Roger B. Tlllley (Exec. Jour., IV, p. 4li, yeas ,8 IIRya lS): James 
M. Porter (ElCe<;. Jour. , VI, p, 2l7, yeRs J. 111\)' JS); al>11 David Hen. 
"haw~( E1te<:. Jour., VI. pp. llO, lll, yea!! S, nays 34). 

f Anllals or Cougress, Isl Sess.• Isl Congr., p. JSS. 
S This is llll: opiuion held by the sup~me <:(Iurt, 1J Ott. Rep., 117, 

"ilJ7; 13 Peters Rep., "il59, WI, Ex parte Hennen. 
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was the view which finally prevailed, being adopted in 
the house by a considerable majority.' 

In the senate the subject was debated four days, the 
discussion being mainly as to whether the scnate was or 
was not associated with the president in removals. Mr. 
Ellsworth, whose opinion as a member of the conven· 
tion carries weight, says: "There is an explicit grontor 
power to the President which contains the power of re
moval. The executive power is granted, 110t the execu
tive powers hereinafter euumerated and explained. 'rhe 
Presidcnt 110t the Senate, appoints, they only consent 
and advise. The Senate is not an executive council; 
has no e..-..:ecutive power.1!Z So equally divided was the 
senate on this subject, that it was only by the casting 
\·ote of the vice president that the clause, as adopted by 
the house, was retained.s 

Under the first six presidents, with the exception of 
Jefferson, there was little or 110 abuse of the power of 
remo\·al, and the sllbject seems to have attracted 110 at· 
tcntiol1 until the action of Jackson brought it forcibly 
before the people. 

The bill passed May fifteenth, 1820, limiting the ten
ure of office of certnin officials to fOllr sears, by which 
the scnate was enabled, through its power of continua
tion, practicall y to remove all such officers at the cud 
of four years, was ostensibly introduced ollly for the 
purpose of obtaining greater security for the upright 
perfonnance of their duties by the officers concerned. 
1\lr. Adams, however, said that the object of the law, 
which was drawll by Crawford, was to gain support for 

, The dau~e as first atiopte(l in the house i'"plied R legislative grant 
of the power, and, attention being caned to tbi~, the hlllguBge was 
changed. ( Annals of COllgTess, 1St Sess., 1St Congr., PI'· 399,600
6o.j. ) 

~ J. Adams, Works, lII, pp. 405, 4,2. 
I Half of the memhers of the M'lIlite at that time had been mem

bers of the ("onvention. 
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Crawford for the presidencr.l IutroJuced in the: senate, 
the bill p..1.5Sed its various stages in both houses without 
debate, and, ill the scllate, was ordered to a third read· 
ing by a vote of 29 to 4-' The tendency of this law did 
1I0t, howe\'et', escape the attention of the st:ltesmell of 
the time. l\1adison questioned its cotlstitntionalitY,3 and 
Jefferson, foreseeing clearly its effect, declared it to 
be more baneful than the ul1successful attempt, at 
the beginning of the government, to make all officers 
irremovable, except with the consent of the senate.' 

The first two presidents after the passage of the nct, 
despite the urgency of senators, did not take advanL'lge 
of the opportunities thus offered thelll, and renominated, 
at the expiration of office, everyone against whom there 
was no complaint.~ Under their succcssors, however, 
the expiration of the four years' term came to be con· 
sidered as the vacatioll of the office,' so that J. Q. Adams 
wrote ill 1828: "The result of the act h3.S bcell to 
increase the power of patronage excrcised by thc Presi. 
dent, and still more that of the Senate and of cvery in· 
dividual Senator.'" So far rcaching were the effects of 
the law that Calhoun said in 1846 that" it had done 
more toward making a TC\'ollition in the United States 
than almost any other Jaw."S 

A bill, introduced in 1826, for the repeal of this law 
and the substitution of olle requiring a report at the end 
of every four years frolll all officers having charge of the 
collection or disbursement of the revenue, and providing 
for the removal of defaulters, was not votcd on;~ but in 

'J. Q. Adams, 'Yorks, VII, 4~4. 


I A1I1Iais of C01lgre6S, 1St Sess., 16th Cougr., p. 674. 

~ Works, III. ~OO. 

• Jeffenon, Works, VII, 1<)0. 
•J. Q. Adams. Works, V(, 520, S~I. 


I Bent01l, Thirty Years' View, 1, 8,. 

: J. Q. Adams, 'Yorks, VII, 4~5. 


I COllgr. Globe, 1st Sess., 29th Congr., p. 819
·/lJid., "0], II, part ii, 1st Sess., l'}tlt COllgr., App. p. IJ8. 
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1835 the same bill was introdnced ill the senate and passed 
by a \"ote of 31 to 16,' but was not acted upon 
in the house. Again in 1846 the senate repealed 
so much of the act as limited the tenure of office of p.:ty. 
masters to four years,' but the house disagrecd to it, and 
the law still remains in full force, though an attempt 
has recently been made, ill connection with the civil 
service refonn, to repeal this and other laws limiting 
the tenure of office. 

Another means by which it has been attcmpted to 
gain indirectly the power of removal, which thc first 
senate, by the casting vote of the vice president, declared 
that it did not possess., was by calling upon the president 
to state his reasons for a rC11l0val, whcll acting upon the 
nomination to fill the vacancy so occasioned. Prior to 
1'826 there was no attempt to make this a general rille, 
but in individual cases unsuccessful resolutions of this 
character had been introduced.3 

The bill proposed by the committee appointed in r826 
to consider the expedicncy of reducing the executh'c 
patronage, required the president, in making a 110m;· 
nation to fill a vacancy caused by a removal, to 
give his reasous for such removal, and was in· 
tended, according to ),Ir. Bentoll, cc to ,operate as a 
restraint upon removals without canse and to make 
legal and general what the Senate itself and the 
members of the cOlUmittees individuaHy had con
stantly refused to do in isolated cases. It was," said he, 
II the recognition of a principle essential to the proper 
exercise of the appointing power, and entirely consonant 
to Mr. Jefferson's idea of removals i but never admitted 

, ConST. Globe;vol. XI, pan i, 2d Sess., 'l3t! Congr., p. 5i6. 
-Ibid., IS' !kss., 'l9tb Congr., pp. 833, 834· 
'Benton, Thirty Vear!l' View, I, 82. CODgr. Debates, vol. VII, part 

i, p. 370. Exec. Jour., II, 504· 
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by any 3.dl1lillistration, nor enforced by th"! Senate 
against anyone--::tlways waiting" the lcgal cll3.ctment."i 

This bill never coming before the senate for action, 
individual motions to inquire into the cause of certain 
reJllovals contiuued to be madc,~ though for some time 
unsuccessfully. The majority held not only that thc 
president had a right to remove all federal officers, but 
that the senate had no right to inquire into the cause of 
the removal, its~ duty being confined to dcciding regard. 
ing the fitness of thc persall nominatcd to fill thc va
cancy created, a:ld the only remedy, ill case of all abuse 
of power by the president, being impe:tchment. The 
senate ill the past had 110t acted upon such a narrow in 
terpretation but, 011 several occasions, had asserteJ its 
right to look behind the fitness of candidates, and upheld 
it by the rejecticm of the candidates, as in the case of 
Monroe's military nominations in 1822, and the cases of 
rejection of ministers because a missioll, was not deemed 
expedient at the time the nomination was made. 

Among the minority, at this time, were fOllnd various 
shades of opiuion. While the most extreme held that 
the conscnt of the senate was as necessary for remO\'3.1s 
as for appoinbnellts, there were others who held that the 
president had a right to suspend an officer, but that if 
the perSO:1 nominated as a successor was rejected then 
the former incumbcllt still remained. in office j' while 
still others claimed for the senate only the right to re
strain the presideclt in the abuse of the power of remova1. ·~ 

In 1835 a resolution was finally adopted in the seuate, 
but 110t considered ill the honse, requiring the president 
to gke his reasons for removals, ill making nominatiOllS 
to fill the vacancies so occasioned. At the same time, 

'Deuton, Thirty Years' View, I, 81. 
t Exec. Jour., IV, 70, 76. 
t Congr. Deb., 1st Sess., 21St Congr., p. 457. 
•J. Q. Adam~ Works, VIII, p. 1119. 

I ~ongr. Debates, 1St Sess. , 21St Cougr., p. ,185. 
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as has been said, the repeal of the tenure of office bill 
of t820 was agreed IIpon by the senate.' During the 
sallle session of congress the senate had asserted its 
right, in an individual instance, to call. lIpon the presi
dent for the reasons of a removal, str'.ting, in the pream
ble of the resolution asking them, that they were re
quested because they might contain infonnation neccs
-sar)" in the action of the senate 011 the nomination of a 
successor.~ President Jackson refused to compl y with 
the request, which he characterized as an "encroachment 
011 the rights of the exec\ltive,n~ and the senate upheld 
its view by the rejection of the nomination of a slIcces
sor' and a second rejection on the renomination of the 
same person.1 

This seems to I e the only case prior to 1867 in 
which such a resolution was adopted. Similar ones 
during the administrations of Tyler" and Taylor failed, 
many, however, voting against them who would havc 
been in favor of a general rule on the subject, or of de
priving the president altogether of the power. 

In 1844 a committee on retrenchment reported against 
the power of removal in the president, and advised the 
pass..1.ge of a law specifying" the disqualifications or 
reasons "'hich will be considered in law sufficient to au
thorize retllovals."~ A little later a motion to require 
the advice and consent of the senate in reducing the 
anny at the eud of the war failed, though scveral 
voted against it, !lot because they disa.pproved of the 

'Congr. Debates, ,·o\. XI, part I, 2d SeSll., 23d Cougr., p. 576. 
I Exec. Jour., IV, pp. 465, 466. 
I Ibid., p. 468. lie helel thal "Ihe President, ill CMes of this 111\

ture, possesse!Ithe exclusive power of removal from offIce." 
• IMd., p. 481. 

· IMd., pp. 5'9, 528, 5l9· 

• Exec. Jour., V, p. 401. 

I Congr. Globe, 1St ~., 31St Congr. , pp. 74, 160. 

• 1St Sess., lSth Congr., Sen. DOClI., No. 399
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principle, but because they thought it unwise to decide 
so momentous a question without thorough debate.' 

From this time till the close of the civil war, the 
slavery qUestiOll, and then the conduct of the war, 
ncarly banished all other questions. The system of 
}Xlrtisan removals seems to have been accepted as a 
necessary evil, in the case of the senate, 1).,1.rt1y perhaps, 
because of the increasing share in the patronage which. 
it had obtained. 

'1'llc quarrel of congress with President .J oh IlSOI1 causcd 
it to seek every means of limiting his power and led to 
the passage of the tenurc of office act of 1867. During 
the first session of the Thirty-ninth Congress both 
houses had been vehemently importuned to take frolll 
the presidcnt the power of removal.: The actioll 
of the president in renominating, during the recess, per
sons whom the senate in the preceding session had reo 
jected-thus practically doing away with the sellate'~ 

power of cOllfinnation-a5 well as his removals frOlll 
office and the general opposition to hilll, ensured the 
passage of the act at the next scssioll.s 

The bill, as first reported by the joint select cOllllnit· 
tee on retrenchment and as adopted ill the senate, pre; 
vided that all officers appointed by and with the advice 
and consent of the senate, with the exception of the 
cabinet officers, should hold office until a successor had 
been duly appointed; except that, in the recess of the 
senate, the president might sllspend an officer who had 

'Congr. Globe, Est Sess., ~91h Congr., p. 9059. 

' Ibid.,:lll Se!l!l., 39th Congr., p. [0517, s tatement of Mr. Howe. 

• Mr. Edwuuds, the chairmau of the eonunittce, however, in report

ing the bill, said that he did 50 in no parti~an spirit, and thaI he 
thought the bill oue that would be good for Iny administralion Rud 
all time" aud it was frequen tly asserted in tbe dehates that the aetiou 
[lesired was not on account of partisan spirit or hatred of tile presi. 
dent. 
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bccome "legally disqualified or incapable II to perform 
his duties; but this fact must be communicated to the 
senate for approval or disappro\'al within thirty days 
aftcr its reassembling, and, if the senate did Itot con. 
Cllr in the suspensioll, the officer was to be restored. 
Furthermore, it guarded against the continued recom
missioning of an officer by the president, without asking 
the consent of the senate, by providing that a vacanc)" 
lawfully happening during the recess, might be filled by 
the president, the persOIl appointed holding office till 
the end of the next session; when, if 110 appointment had 
been made with the advice and consent of the senate, the 
olfice should remain vacant \lntil such an appointment 
could be made. I 

ln the debate, the subject was considered ill all its 
bearings. The old question of the right of the president 
to make any removals was discussed, and the precedents 
for it enumerated; but the point which excited most 
discussion was the exception of the heads of the depart. 
ments. The amendment proposed. for striking out the 
clause in which this exception was made was twice 
voted down in the senate, the second time by a vote of 
27 to 13·~ In the house, a similar Illotion was first lost 
by two votes, but 011 reconsideration was adopted 75 to 
66.s The senate refused to accede to this amendment, 
bllt a report of a conference committee was finally ac
cepted, which adopted the house amendment with an 
amendment providing that the members of the cabinet 
should hold their offices respectively for and during the 
term of the president by whom they were appointed, 
aud for one l1Ionth lhereafter, subject to removal by and 
with the advice and conscnt of the senate.' The bill 

'Congr. Globe, 2d Scn., 39th Congr., p. 382. 

"/hid., p. S4S. 

I Ibid., pp. 944, 969. 

'Ihid., p. 1514. 
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thus amended was adopted in the senate b)' a vote of 22 
to 10, aod, being vetoed by Presideut Johnson Oil the 
ground of its unconstitutionality,' was passed over the 
veto without debate.: 

COl1Sid~rilig the opinions expressed in the senate, dur· 
ing the debate on the bill, against compelling the presi. 
dent to retain unwelcome cabinet officers, and the hold. 
illg of such views by a majority of the senate, as shown 
by their votes i their action ill refusing to cOllcur in the 
removal of Mr. Stanton from the office of secretary of 
war can only be accounted for by the personal quarrel 
with the president, and, therefore, too lIIuch importance 
should not be attached to this interpretation of the law 
by tIlem. Their action on this subject, as well as the 
later repeal of the law and the remarks then made, dis
credit their earlier statements that, in passing the law, 
they were influenced only by general views regarding 
its expediency and constitutionality. 

The denial by Mr. Stanton of the right of the presi· 
dent to suspend him fr011l office under the constitution 
and l~ws of the United States, without the consent of 
the senate, is also remarkable, inasmllch as when the 
law was before the cabinet he was loudest in declaring 
it to be unconstitutional; and because it seemed to be 
taken for granted that the law would 110t apply to mem· 
bers of the cabinet a.ppointe:! by Mr. Lincoln.' 

Mr. Stanton was suspended from office during the rc· 
cess of the senate, and whell, on the assembling of con· 
gress, President Johnson notified the sCIla.te of his action, 
it refused, by a vote of 31 to 8, to concur in the suspen~ 
sio.n. i About a month thcrea.fter the president removed 
Mr. St..'U1ton, stating ill his message to the sellate an· 

'Congr. Globe:, :zd Sess., 39tll Cougr., p. 1964· 

t Ibid., p. 1'}66. 

I El<ec. Jour., vol. 16, p. 990 

• 'bid., p. n~ 
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llollncing it, that he had done so in the exercisc of the 
power and authority vested in him as president. I '1'he 
senate at once passed a resolutioll declaring the aet to 
be ullconstitlltional,~ and the president, in his reply, up
held it 011 the ground that Mr. Stanton was appointed 
by his predecessor. After the trial of the president on 
impeachment, which followed ill consequence of this 
act, and his acquittal, President Johnson nominated a 
successor to Mr. StantOIl whom the senate cOllfinned, 
stating, however, that they considered the fonneT incllIu. 
beut illegally removed, but as he had relinquished. his 
place they agreed to the appointment of a Stlccessor.s 

Tn the second session of the Fortieth Congress, while 
the Stanton case was before the senate, a bill was 
reported as an addition to the tenure of office act, dis. 
cussed, and passed in the scnate, which further limited 
the executh-e power by forbidding tbe appointment by 
the president of most of the general and special agents 
before allowed, and by requiring the confinnation of the 
senate in the appointment of officers who befote had 
been appointed by the president or his secretaries. '1'he 
avowed purpose of this act was to decrease the ex
penses of the govenuuent. The bill p..'lSSed the senate. 
by a large majority.1 III the house it was referred to a 
committee, and 110t called up. 

At the third session of the Fortieth Congress a bill 
for the repeal of the tenure of office act was hurried 
through the house, under the previolls question, without 
debate, and passed by a vote of 12:£ to 47. ~ In the sen· 
ate a substitute was reported by the cOlllmittee which, 
instead of repealing the act, provided for its amendment 
so as to except cabinet officers and not to require the 

'Exec. Jour., vol. 16, p. lio. 

~ ItJid., p. 172. 


, Ibid., pp. 236, 238, 239 . 

• Congr. Globe, 2d ~., 40tb Congr., p. 1037. 

, Ibid., 3d Stu., 40th Congr., p. 28,3. 
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presidcnt to give his reasons for suspension. This was 
discussed on two different days and the senatc then 
refused to take it up. 

At the next congress the repeal was again passed in 
the house without debate and sent to the scnate. 1\lea11
while a bill to repeal the act had been introduced in the 
senate and indefinitely postponed, and one to amend the 
bill had been referred to a committee. On receipt of 
the bouse bill this was taken up. An :lttcmpt to pas.<; 
it in the senate, without reference or discussioll, failed, 
and it was amended so as to provide for the repeal of 
the first and second sections of the act and the substitu
tion of a section which required the consent of the 
seU:ltc for the removal, during the session of congress, 
of an officer appointed by and with its conscnt; giving 
to the president, however, the right to suspend an officer 
during vaeatioll. Such a suspension had to be reported 
to the senate within thirty days after its assembling, and 
a person nominated to the office tlllls left ,·ucant. If 
the scnate refused to conscnt to the nomination so 
made, and also to the suspension, then the suspended 
officer was entitled to resume his office.' 

According to the interpretation of this given in the 
house during the discussion of the report, its essential 
difference from the origilla.llaw lay in the fact that, UIl

der the law of 1867, the reasons for which the officer was 
suspended must be given, while according to the law 
proposed by the senate this was not necess.'lry. The 
house refused to agree to the senate amendment, and 
the bill went to::t committee of conference where it was 
further amended by striking out the portion reg:uding 
the result of the refusal of the senate to agree to a 
sllspension, and inserting: II Then, and not otherwise, the 
President shall nominate another person as soon as 
practicable to said session of the Senate." The effect 

ICongr. Globe, 1St Sess., 41St Congr., p. 246. 
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of this amcndment, tlccording to those who explained it 
in the honse, was U to leave to the President, under the 
limitation cf law, a ll the power that was ever claimed 
for the President uuder the Constitution of the United 
States, the suspension under the bill amouuting praeti. 
call)· to a removal." With this nnderstanding the bill 
was agreed to in the housc. In tIle house it had also 
been held that, if at the end of the session no person 
had been confinned to fill a vacancy crcated by a suspcn. 
SiOIl , the office woul<l rcmain vacant; but in the senate 
it was maintained that the removed officer would again 
takc IllS placc. 'rhe intcrprctation of the senate was 
upheld by the attorney general, and was the one which 
pre\'aiied. Practic:llly, however, it made no difference, 
for the president eould again suspe!ld the officer re
moved upon his reinstatement in his office. 

President Grallt was not satisfied with this, and ill his 
first annual message he rccoillmended the repeal of the 
bw, declaring it to be "inCO:lsistent with a faithful and 
efficient administration of the governmenL" '!'wice 
the repeal was p..'lsscd in the house, and 110t acted on ill 
the senate.' In the third session of the Forty.sixth 
Congress, President Hayes, while speaking of ddl ser· 
vice reform, urged its repeal;2 and in 1877 Garfield, ill 
advocating the repeal, said: "The President can re
UlO\'e no officer withont the consent of the Sell:lte, 110t 

often given unless the appointment of the successor is 
agreeable to the Sen:ltor in whose slate the appoiutce 
rcsidcs."~ 

In the first session of both the Forty..eighth and Forty
nillth COllfYresses, a bill for the repeal of the law was• •
.again introol1ced in the house; and, in the first session 
of the Forty-ninth Congress, there was a long diseussiou 

, 1st and 2(\ Se$siollJl or the 42d Cougress. 

I Congr. RecQr!l. p. J. 

t Taken (roUl Eaton. Secret Sessions, p. 41. 
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of the subject in the senate, brought on by the refusal 
of the attorney general, under the direction of President 
Cleveland, to comply with :t resolution of the senate 
calling for copies of all !Y.lpers and documents thatU 

have been filed in the Department of Justice, since the 
first day of January, 1885, ill relation to the manage
ment and conduct of the office of the district attomey 
of the United States of the Southern District of Ala
bama i"' the senate having under consideration the nom
ination of a person to take the plac~of tIle olieslIspcnded. 

In' the majority report of the committee of the jndi
ciary, to whom the message was referred, it W3.S stated 
that, since the passage of the act of l\'Jarch second, 
J867, it had always been the practice of the committee 
of the judiciary, whenever a lIomination was made pr~ 
posing the removal from office of one persoll and the 
appointment of another, to address a note to the head of 
the department having such matter ill charge, usually 
the attomey general i asking that all papers and infonna
tion in the possession of the department, touching the 
conduct and character of the officer proposed to be re
moved, and of the persoll to be appointed, be sent to the 
committee for its infonnation. This practice had been 
followed throughout all administrations with the unani
mous approval of all the members of the coUlmittees, 
although the composition of the committees had been 
sometimes of olle political character and sometimes of 
another,! When, in the present instance, there was de
lay in sending the illfonnatioll 1 a resolution passed the 
senate, without division, calling for such information. 
The senate declared the action of the attorney general 
to be " in violation of his official duty and subversive of 
the fundamental principles of the government and of a 
good admiuistration thereof," and that conscquently it 

, Cougr. Record, 1St Sess., 49th COllgr., p. 1555. 
I/oid. 
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was their duty to refuse the confinnation of a successor 
to the officer removed. I 

Th!' papers were refused on the grollnd that they were 
private, but at the same time the president said: cc I :Ull 

also led unequi\·ocally to dispnte the right of the Sen. 
ate, by the aid of any documents whatever or in any 
way, except through the judicial process of trial by im. 
peachment, to re\·jew or revise the acts of the Executive, 
in the suspension, during the recess of the Senate, of 
the Federal Officials. nz 

It had frequently been asserted that, since its amend
ment, the tenure of office act had had no practical 
effect. 'rhis would certainly be the case if Cleveland's 
interpreta.tion were to prevail, and, at the next session, a 
resolution for its repeal was introduced in the senate, 
a.nd passed by a cousiderable majority. 

III. TREATIES. 

'l'hough treaties werc regarded as part of the excel!· 
tive duties of the senate and, therefore, even after 1794, 
still considered ill secret, there was no general rule for· 
bidding disclosures concerningtitem Ilntil December 22, 

1800. It is evident that, previously, they were not con· 
sidercd secret, since, when it was deemed expedient to 
keep secret the Jay treaty, a special order was passed 
placing it under the injunction of secrecy.' 'rhis rule, 
which provided "That all treaties which lIlay hereafter 
be laid before the Senatc shall also be kept secret 
until the Senate shall, by their resolution, take off 
the injunction of secrecy,'" was interpreted as extend· 
ing the iujunction of secrecy to all the proceedings 
of the senate, including the fact that a treaty had been 

'COligT. Record, 1St Seu., 49th Congr., pp. IS87, 2510, 2814· 

'1IIi4., p. 1903. 

~ EJ:ec. Jour., I, li5. 

-Ibid., p. 361. 




submitted to the senate, and its provisions.1 In 1868 
the rule was made more definite by providing that "all 
reUlarks and proceedings thereon, shall be kept secret," 
and in 1877 votes were included in the enumeration.! 

The efficacy of these ntIcs regarding treaties has been 
110 greater than similar ones regarding nominations. 
The very first time an injunction of secrecy was imposed it 
was violated, and, in 1846, it was said ill the senate that 
secret sessions 011 treaties amounted to nothing, since, 
whenever treaties were of sufficient importance to attract 
attentioll, they became known just as well as if collsid· 
ered in public.' This was one of the reasons urged in 
the frequent proposals for the abolition of secret ses
sions, in consideration of all or certain classes of treatics. 
In 1870 it was agreed that, thereafter, Indian treaties 
should be considered in opeu session, cxcept whcn trans
mitted by the executive to thc senatc for its confidcntial 
consideration.' 

The first treaty to be considered in open session, 
though proposals for stich a course had often been made 
before ill special cases, was the fisheries treaty with 
England. This innonlliOll was duc to the fact that the 
treaty was made a campaign isstlc, and neither party 
dared to risk the inference which might be dr.l\vn from 
their refusal to discuss it in public. 

The expectations of Washington, and probably of the 
first senate also,~ regarding the manner of proccdufC and 
the relation of the presidcnt and scnatc ill the formation 
and cousideration of treaties, have 1I0t been rcalized j it 
being apparent, even during the First Congress, that they 
would not be fully curried out. 

'EIec. Jour" IV, 123, Report of Committee of 1830. 
t Cotlgr. Record, 2d Sess., 40th Congr., p. 16,}0, Rule 39.1\1)(1 -:d Ses... 

44tb ConK'., p. 18n, Rule 67. 
t Congr. Globe, 1St Se!is., 29th Congr., p. g8S. 
<'Md., lid Se:ss., 41st COll~r.• p. '09'}. 

III seems to have acquiesced in bis view. 



United Slates SmaIt:. '37 

\.y.:t.shingtoll, when waited upon to ascertai n his opin. 
iOlls regarding the mode of cQmnnmicatiOI1 which should 
be obsented between the president and senate on nomi
nations and treaties, ~aid; II In all matteTS respecting 
treaties oral cOlilmunications seem indispensably neces
sary; because in these a Yariely of matters are COll
taiued, all of which not only require cOllsidcr.ltioll, but 
some of them llIay undergo discussioll, to do which by 
written COlllllltlllicatiOIl would be tedious withont being 
satisfactory, ilL Recognizing that different circuUlstances 
might require different means of cOllllllunication and that 
the opinion of both the president and the senate regard
ing the best mode might change, he suggested that the 
niles of the scnate should be accommodated to cithcr 
oral or written communications, and this was accord
ingly done;2 the senate thereby indicating their conCllr, 	
rence with the ideas of \Vashington and their expectation 
of holding personal communicatiou with him. 

• It seems to have been expected that trcaties would be 
gone over clause b}' c1:1.IIsc, and modelled, by the presi
dent and seuale together,S this being the course pursued 
ill the foonalioll of the first treaty. On August 2 I , 1789, 
\Vashingt0n sent a message to the senate iufonnillg 
them that, 011 the ncxt day, he would meet thcm in the 
senate chamber to discuss concerning the tenus of an 
Indian treaty. As this is the only instance in which 
such a course was pursued, and as \Vashingtoll evidently 
expected that the usual mode of communication on 
treaties would be omi, it seellls worth while to give a 
portion of the interview, an accouut of which is found 
in Maday's Journal, that the reason for the discontinua
tion of the practice may thus, if possible, be discovered . 

Washin~ton, Work!, vol. XI, p. 417. 
'The rule still rem'insthe &lime. 
~ J. Adams, Works, lit, 409, 5talement of Mr. Butler in a 5ellllte 

debate. 
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At the appointed time Washington appeared in the 
senate, accompanied by General Knox i and, having 
stated the reason for his coming and that he had brought 
General K no:< because he was well acqu.,illted with the 
affair, a paper which he had brought with him, contain. 
ing an account of the relations with the Indians and 
having anlle:"ed to it seven questions, was read, after 
which the vice president read the lirst question and put 
it to vote. As no one moved, l\Ir. Maclay tells us that, 
after a pause, and just as the vice president was about 
to pllt the question, he rose, and, speaking of the 1m· 
portance of the treaty and the lack of information, asked 
for the reading of the treaties and oUler docllments 
mentioned in the paper. At this., he says: "1 cast an 
eye at the President of the United States. I saw he 
wore an aspect of stern displeasure." There seemed 
evident reluctance to proceed. The first and second 
articles were postponed and then a commitment was 
proposed. Objections were made to this. It was said : 
If \Ve were acting as a conucil. No couucil ever com· 
nutted anything." Mr. Maclay spoke in £a\·or of a 
commitment, and" as I sat down," he writes, II the Pres
ident of the United States started up in a violent fret. 
I This ddeats every purpose of Illy coming here,' were 
the: first words that he said. He thcn went on th~t he 
had brought his Secretary of War with him to give 
every neces.<;ary infonnation j that the Secretnry knew 
all about tIre busincss, and yet he was delnyed and could 
not go on with the: matter. He cooled, however, by de
grees. Said he had no objection to putting off this 
matter until Monday, but declared he did not understand 
the cOlllmitment." 

'I'he president withdrew soon after, Mr. Maclay says, 
"with :l discontented air i" and he writes further, "I 
can not now be mistaken. The President wishes to 
tread on the necks of the Senate. Commitment will 
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bring the matter to discussioll, at least in the commit
tee, where he is 110t present. He wishes us to see with 
the eyes and hear with the cars of his Secretary only. II 
When \Vashingtol1 attended 0'11 the next day the differ
ent points were taken up, debated, and decided without 
further misunderstanding.) 

That \Vashington wished to u tread on the necks of 
the Senate, n as Mr. l\1acIny suggested, but found himsclf 
unable to do so and therefore discontinued the practice 
of oral cOtllllltlllications, docs not accord with his char
acter or treatment of the senate. It is more probable 
that the practice was discontinued because .\Vashingtoll 
saw that it restrnined the freedom of debate i and, per
haps, as he suggested in the case of nominations, he 
found it unpleasant to have his propositions discussed 
and criticised in his presence. 

Though giving tip orn! communications with the sen
ate regarding treaties, he still continued, in most cases, 
to take the advice of the senate previous to the negotia
tion of a treaty.~ His failure to do so in the negotia
tion of the treaty with Great Britain was held by some 
to be a violation of the constitution, but by others to be 
perfectly proper.' 

On Indian treaties there was a question as to whether 

'Journal or Maclay, pp 128-133 . 
• In the uegotiations with Spain, he asked the senate if they would 

consent to the extensioll of the powers or the minister lately appoint
ed to that court, antI would ratify Il treaty made iu conrormity to 
tllose iustructiolls (Exec. Jour., I, 106). In the negoti)\tioul with 
AlgieI'!!, he aske(l the senate ir they would agree to a treaty of .a cer
tain form ( Exec. Jour., I, 122); lind before takiug ateps relallve to 
the seUling of the boundary bt!tween Nova Scotia and Maine, the 
senate was consulted. In regard to Indian treaties, it had lJeceu the 
unanimous opinioll or his cabinet that a previous consuitlltiol1 of the 
.enate was not neceuary. \Vashington, lIe"ertheieu, rrequenlly cou· 
lulted the 8ellllte regarding such treaties (E:s:ec. Jour., t, 21, 36, 

55, 60, 88, 9'3)· 
• Williams, Statesmau'. Manual, I, p. 58; Life alld LeUel'!! of 

Cabot, pp. 241, 243· 
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the final ratification of the go\'ernment was necessary, 
or if the signature of the treaty by the: Ilcgotiator should 
be considered biuding, as had becn the predons prac
tice. Washington favored the first plan. A cOlllmittee 
of the senate, to whom the question was referred 011 the 
receipt of thc first Indian treat)", reported ill fnxor of 
the old practice i but the report was set aside by the 
senate and the treat)" sltbmitted, ratified in due form.' 

Adams, who disapproved of the executive powers 
entrusted to the senatc, would naturally be inclined to 
interpret the constitution so as to limit them as much 
as possible j and, during his presidency, the advice of 
the senate, previous to the negotiation of a lre:J.ty, was 
never reqllcsted.~ 

'I'he practice of Adams has been followed since wilh 
but few exceptions. 'rhe first of these is lhat of Jack
SOil, who consulted the senate previous to the negotiation 
of a treaty with the Choctaws. In the message asking 
the senate for its advice he said: "I am fully aware that 
in thus resorting to the earlier practice of the Senate ill 
the discharge of this portion of my duties, ] rlln depmt
ing from a iO!lg and for m:l.It)' years an unbroken usage 
in similar C:lSCS. But being satisfied that this resort is 
consistent with the provision of the Constitution i that 
it is strongly recommended in this instancc by consider
ations of expediency; and that the reasons which have 
led to the observance of a different practice, though very 
cogent in ncgotiations with foreignllations, do lIot apply 
with equal force to thosc made with thc Indian tribes, I 

, Exec. jour" I, 27, 28. 
I Soon after eutering office A(la"18 asked Wolcott if certain in!ltrnc· 

tionl to a foreign minister should he laid before the senate for their 
advice and consent before being sent to Enrope, and Wolcott reo 
plied that he did not tllillk it wise to consult the senate 011 treaties. 
prc"ious to their negotiation. as it did lIot possess sufficient iuforlllll· 
lioll to enable it to act wisely, and because such a course won\(\ render 
IeCrecy impO!>!Iible. (Gibb!l, Administration of Washiul;lon allll 
Adams., I, 516, 517.) 
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flatter myself that it willllot lIleet with tll:: disapproba
tion of the Senate,1I1 

The report of the committee of the senate to whom 
th:! message and treaty was referred contained only 
vague recommendations; and en~ll these were 110t 

adopted by the senate, the committct>, in accordance 
with its request, heiug diseh:rrged/ and 110 further action 
being uken on the subject, the scnate thus showing it
self tess eager to extend its influellce than the president 
seemed to expect. Vet ?ltadisoll, writing about this 
time, gives the claim of a right to be consulted, previous 
to the negotiation of a treaty, as among the. innovating 
doctrines of the sellate,3 and Benton says that the view 
was hcld by many senators. I 

'I'he previolls cOllsultation of the senate by Polk in 
negotiating the treaty with Great Britain for the settle
ment of the Oregon COlltro,"ers)" was undoubtedly due 
to a desire to throw the responsibility for the treaty 011 

the sen:).te. He declared in his message, however, that 
he approved of the practice 011 lIlomentous questions, 
because it would secme harmony ill the actions of the 
executive department j and, ill th is case, was especially 
advisable since peace or war might depend 011 the decis
ion of the question.& 

Thc same question was also the occasion of the next 
• consultation of 	the senate previous to the negotiation of 

a treaty. 'rhe treaty of 1846 was 110t decisive 011 cer· 
tain points concerning thc boundary between Oregon 
and the English pos ..<;cs.<;iOllS i and, after several U11S\1C

cessful attempts at settlement, the president submitted 
the question to the scnate, and askt::d if they would 
agree to a treaty of arbitration with certain specific fca· 

'Exec. Jour., IV, 98. 
"lJid., ITl, 119

• Works, I V, 370. 
<Thirty Years' View, II, 675· 

- flJid., pp. 673, 675· 
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lures.' The senate adjouOling before it had bkcn :le
tion 011 the subject, and Lincoln coming to the presi
dency, the senate sent to him a copy of the message of 
his predecessor, and Lincoln, in acknowledging this, 
says: " I find no Te:lSOU to disapprove of the course of 
my preciecess:lT in this important matter, but, 011 the COIl
trary, I not only shall receive the advice of the Senate 
thereon cheerfully, but I respectfullY:lSk the Senate for 
their advice.!1! This the senate accordingly gave.3 

Lincoln again consulted thcscllatein December, I861, 
regarding a convention with IVlexico, submitting to that 
body for its adv ice a copy of a draft for a cOllvention 
proposed to the government of Mexico by l\lr. Corwin, 
the minister of the United States.' Later he COlllllllllli. 
catoo a letter of the minister, asking for instructions, 
and requested the advice of the senate on the pending 
treaty.i The senate adopted a resolution expressing its 
disapproyaJ of the treaty, and making general sugges
tious regarding another, while stating that the lack of 
infonnatiou made it impossible to go into details.' Presi
dent Johnson in 1869 submitted a protocol with Great 
Britain to the senate for its advice as to the expedi 
ency of concluding a cOllyention based thereon/ and 
President Grant asked the advice of the senate regard
ing the indemnities in the Alabama affair. 

When, as has happened on a few occasions, the presi
dent has asked for au appropriation of money for the 

I Exec. Jour., XI, 779, 782. 
• I bid. , pp. 307, JOEl. 

> Ibid., p. 314. 

• Ibid., XII, p. 74. 

~ Ibid., p. 102. 


• The cOllllllunk atiOIl of the opinion of the lenate by t1,e president 
to Mr. Corwin railed to rellch him, and the propo&eJ treaty was, 
therefore. negotiated. Wheu received, Liucolu lubmiUW it with III 
esplanatioll of the circuwstances to the lenate, by which it was 
labled. (Exec. Jour., XII, pp. 370, 401.) 

, Exec. Jour., XVI, pp. 44 1, 477. 
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purposes of the negotiation of a treaty, the senate has 
thus had an opportlluitr, incidentally, to say whether it 
wished such a treaty negotiated. l Similarly the senate 
in confirming a minister for the purpose of negotiating 
a treaty gives its consent to that negotiation. In most 
cases, however, even this opportunity for the expression 
of an opinion, prior to the negotiation of a treaty, is not 
given to the senate; for most of oltr treaties have been 
negotiated by the ministers resident ill the country with 
which the treaty was to be made, or by secret agents of 
the president who were private citizell!'; or officers of the 
govenuuent colllmissioned for that purpose. 1111888 the 
number of persons who had been so appointed by the 
presidcnt was four hundred thirty-eight while but thirty
two had been appointed with the advice of the senate i 
:1nd, between 1827 and r880, none were so appointed, 
although mauy of the appointments during this lime 
were made when the senate was in session.1 

Objections have, on several occasions, been made to 
the employment of private agents for the negotiation of 
treaties, and considerable discussion has taken place i but 

'on one occa'iioll ouly has the senate adopted a resolution 
expressive of its disapproval of such a course. This 
was in r831,~ and, when three years later a similar reso
lution was introduced, it was at once tabled jl while in 
t838, when Van Buren was about to commission our 
charge d'affaires to Pent to stop on his way at Ecuador 
to negotiate a treaty, and communicated this fact to the 
senate in order to give it an opportunity, if it wished, 

'Such all appropriation WII8 made in 1803 (Annals of Congr., 2d 
Sess"7th COIIKr., pp. 91-¢, l(l2, 103, 106-255), and in 1806 (Exec. 
Jour., II, 36-4)), and wall Mite<! for in 1846 (E1<ec. Jour., VII, p. 133)' 

I Report of Committee on Foreign Alfairs, ut SeH., 50th COllgr., 
Sen. Misc. Docs., \'01. 2, No. 109, pp. 103, 104

• Congr-, Debalet, "01. VII, 2d Sess., 21St Congr., p. 310, yelll :25, 

na)" 18. 
• E:o;ee, Jour., IV, <45· 
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for the expression of an opinion on the exercise of such 
a power by the executi\"e/ 110 action was taken beyond 
the reference of the m e5S3g'C to a committee; and a 
treaty, presumably negotiated ill the manlier sUbrgested, 
was afterward adopted. 

A resolutioa of Mr. Chandler of Jul y 20, 1888," 
denying" the right of the president to appoint private 
citizclls as special agent';, called forth the report which 
showed how frequcntly this had been c1olle. 

Though the senate, through its power of conHnnatioll, 
does not often h:lVe an opportlUlity to say whethcr a 
specified treaty shall be negotiated, ancl only ill a few 
instances has been requested to give its advice previous 
to or during a negotiation, it ne\'ertheless frequeutl y, 
especia ll y of late years, exercises a considerable influence 
in the fonnation of treaties. Ordinarily it may obtain 
auy infonnation regarding negotiations, during their 
progress, by the adoption of a resol ution calling for stich 
htfonnatiotl,3 which thc presidcnt, knowi;lg that he 
must finally obtain the consent of the scm.te to what
ever is done, will be inclined to cOlllmunicate, if it can 
be done without prejn::iice to existing negotialion~. 

Then the senate has, occasionally, tltongh it has been 
objectc:l to by some as unconstitutional, adopted resolu
tious requesting the president to pursue a certain policy. 
These, howe\"er, are of rare occurrence, aud had th e 
influence of the scnate depended upou them alone, it 
would ha\'c been slight; bllt the president, in view of 
the fact that all his negotiations lIlust eventually be 
passed upon by the senate, finds it necessary to defer to 
their wishes to a certain extent; consequently, there is a 
great deal of informal commuuication between the pres--
ident or secretary of foreign affairs and senators or com· 

'Exec. Jour., V, p. 119. 

tCongr. Record, 1St Ses.s., seth Cougr., pp. 6568. 

, IlJid , 1St Sess., 49th Congr.• pp "l216-2220, (or list of such calle. 
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mittees of the senate, the influence of the chairman 
of the committee on foreign affairs being the greatest. 

The power of the senate ill this regard seems to have 
increased considerably of late. The Nation in 1872 
stys: II The conduct of the S~nate during the past ten 
years on questions of foreign policy has been snch that 
it will hereafter be very difficult, if not increasingly dif. 
ficult, for the President to euter on any negotiation with 
any foreign power on his own motion, or from his OWll 

sense of fitness or . expediency. The relations between 
him and the Senate have, as every body knows, of late 
undergone serious and important, though not always 
perceptible modifications. III And Mr. Morgan) when 
the tendency of the senate to control all diplomatic 
affairs was shown in its action au the fisheries treaty, 
said: I< The Se)late h:ls become of late years extremely 
aggressive in its endeavor to control by resolutions, 
and through the action of the committees, the whole 
diplomatic relatiOIlS."~ 

When a treaty has been negotiated, the president has 
assumed the right to reject it without submission to the 
senate, i£ he deemed it unwise j~ and, in one case) that 
of the extradition treaty with the Netherlands of May 
29, 1856, the president, after submitting it to the sen· 
ate, requested its return, and the senate complied with 
the request. The treaty was re-sllbmitted a few months 
later and ratified with amendments. The president in 
laying a treaty before the senate has also suggested 
amendments; ~ and, in one case, that of the treaty of I863 
with Peru) the treaty was formally amended before sub
mission to the senate.& 

'Nation, May Jo, 1872, p. 348. 

ICongr. Record, 1$1 Se .... , SOlu Congr., p. 8672. 

I Sneu was Jeffel"SOn's cour!le or procedure in regard to tbe treaty or 


December JI, 1806, with Great Britain, and sueb that or Polk ill regard 
to tbe treaty with Mexico or March IS, 1854

• Ezec. Jour., VIII, 290, IX, 266, XI, 256. 

-/bid., XlII, 122. 




146 The Origin alzd De-ve/opmml o/Ike 

When a treaty has been agreed to by the senate, on 
condition that ratifications should be made within a cer
tain time, and this ha~ not been done, it has been cus.
tomary to submit the treaty to the selln.te for:1 second 
ratificatioll. I 

,"Vith one exception a law or resolution of congress 
has been considered neces&1.ry for the abrogation of 
treaties, it being held that, since treaties are by the con
stitution declared to be Uthe supreme law of the land," 
they could be abrogated by no power less than that 
which abrogates existing In.ws, which is the congress.' 

The first instance or the abrogation of a treaty 011 our 
part was that of the French treaty in 1792. The joint 
resolution declaring the treaty to be void was illtroduced 
in the senate, and no notice appears in the recorded 
proceedings of any other possible: mooe of action being 
suggested. 

'\Then later the tcnrunation of the convention with 
Great Britain regarding the. joint QCcup.."lncy of Oregon 
was desired, the president recommended its repeal by 
law, and congress complied with the recommendatioll. 
1."here were some, at that time, who held that the same 
power should be required for the abrogation of a treaty 
as for its conclusioll, and, in the second session of the 
Thirty--tbird Congress, the senate ill secret sessiou unani
mously adopted a resolution authorizing the president, 
at his discretion) to give notice to Denmark of the tenni
nation of the treaty with that power;! it being held that 
a law of congress was not nec~ry as the treaty con· 

I J. Q. Adams, Works, V, 285; E:.::ec. Jour., IV, 7, 9, 147. 151 ; V, 
244,275; VUl, 385· 

• Tbis was the view takeu by Story (Commentaries, sec. 1838), aud 
upbeld by Judge Iredell in a judicial decision. (Ware vs. lIylLou 
et al. ; I Curtis, 205.) 

a E:.::ec. Jour., LX,431. 

http:neces&1.ry
http:selln.te
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taineJ provISIon for its lcrtnination.' The notice, ill 
accordance with the senate resolution, was given and, at 
the next session, the scnate refused to consider a resolu
tion, introduced by ~1r. SllIl1ner in open sessioll, direct
ing the committee of foreign affairs to consider if nn act 
of congress was 1I0t necess."I.ry for the abrogation of a 
treaty.: The resolution of .Mr. Sumner had been caused 
by a proposal made in executive session and favorably 
reported by a comlUittee, for the abrogation by resolu
tion of the senate of certain articles of a treaty with 
Great Britain jS and, though the resolution was never 
voted lIpon, it was feared at the time that there was an 
intention of reviving it. 

The action in the case of the Denmark treaty has not 
been made a precedent, and, though there are still some 
who hold that a treaty may be abrogated by the presi
dent and scnate, the practice has confonlled to the earlier 
mode, the joint resolution often being introduced in the 
senate, as in the abrogation in I883 of the fisheries arti
cle of the treaty with Great Britian," 

That a law of congress in contradiction of treaty stil)
ulations repealed them has always been held.~ 

'Tile treaty with Greal Britain regarding the joint occupancy of 
Oregon ~ntained provision for its tennination, but it WII!! not held, 
011 that ac~unt, that a law was unnett568lJ' for its abrogation; nor 
WII!! this beld in regard to the treaty of 1854 with Great Britain which 
WR!i abrogated by law in 1865. 

Sumner, Works, IV, 99. 
• Exec. Jour., IX, 330, 334. 
j COligr-. Record, 2t1 SeIlS., 47tll COllgr., p. 3056. 
I This is sllown by Ule law of 1816 for regulating the tounage, from 

which it is seen Ulat it was considered necessary, if the provisions of 
treaties were not to be abrogtttcd by the law, to stllte this to be the 
calli!: (Statutes at Large, \'01. 111, P.314, lStSes!i., 14th Congr., chap. 10'], 
sec. 6). A law of 1817 {/Oid., vol. JJ r, p. 344, :zd Sess., 14th Congr., chap. 
3, sec. I), and one of 1862 (Ibid.• vol. Xlf, p. SS~, 2~ Se..., 37th 
Congr., chap. 163, sec. IS) .ho..... tbe Balne; and thl' View bas ~n 
upbeld by judicial decisions. (Taylor \'lJ. Morton, C. C. R., 2 Curtis, 
454· aud Cherokee Tobacco Case, II 'Vall, 621. "A lawofCongreu 
n,pl:gnllnt to a treaty to til at extenlabrogates it." ) 

http:necess."I.ry
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Although in the clauses of the constitution referring 
to treaties, nothing is said of any share of the house in 
them, such part has been claimed by the house. That 
such a claim should have been made is due to the fact 
that many treaties contain stipulations regarding sub
jects, which, by the constitution, are specifically cou
fided to congress, or lIlay be inferred to be granted to 
that body. 

Especially in Indian treaties has the house claimed, 
and exercised, a considerable influence, si nce nearly all 
such treaties involve the payment of money or the dis
posal of the public lands, in the latter of which the 
house considers that it has an equal right of decidillg, 
and ill the fonner a preponderating. 

Washingtoll recogllized this claim of the house by 
consulting and recei ving instntctions from it before pro
ceeding with negotiations.' 1'he usual practice was for 
congress to make appropriations for Indian treaties prior 
to their negotiation. Sometimes the appropriations 
were made in general tenns, sometimes specific sums 
were appropriated for negotiations with specified tribes, 
and sometimes laws were passed authorizing the president 
to enter into negotiations for treaties with certain tribes, 
no special appropriation being made for the purpose.: 
Occasionally, however, treaties involving the payment 
of money were made without a previous appropriation, 
congress afterwards making it. 

In J838 a resolution was submitted in the senate for
bidding the president to have negotiated, without a pre
vious appropriation by congress, any treaty with the In
dians for the purchase or exchange of laud i~ and bills 
and joint resolutions, denying the right of the senate 
and the executive, by treaty with the Indians, to dispose 

, Annals of Congress, 1St Sess., 1St Cougr., pp. 60, 110, 111. 
I See Statutes. at Large, uuder Indiall treaties. Also Congr. Globe, 

1St Sess., 40th Congr., p. 314, and 1St Sus., 41ftt Congr., p. 16,. 
J Esec. Jour., V, p. 138. 
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of the public domain, except by direct conveyance to 
the Ullited States, were repeatedly introduced in the 
honse, but pigeon-holed in the senate. L 

An increase in the practice of negotiating Indian 
treaties without any previolls law was acquiesced in by 
the house for some years, and the Indian policy practi
cally left to the senate jt but in l867 a law was passed, 
011 a bill mal.:-ing appropriations for de6ciencies in the 
contingent expenses of the senate, which provided that: 
\I All laws allowing the President, the Secretary of the 
Interior, or the COlli missioner of Indian affairs to enter 
into treaties with auy Indian tribes are hereby repealed, 
and no expenses shall hereafter be incurred iu ncgotiat
ing a treaty with any Indian tribe until an appropria
tion authorizing stich an expense shall be first made by 
law." 1 The exigencies of an Indian war made it neces
sary to repeal this law soon after,· but iu 1871 it was 
finally agreed that 110 treaty should thereafter be made 
\}'ith an Indian tribe.$ 

The infringement of treaties regulating commerce, 
acquiring or ceding territory, or providing for the pay
ment of moncy, upon the powers granted to congress, 
has led the house to claim a discretionary power in cas
rying into effect treaties containing regulations on any 
of these subjects j and it has been able to enforce its 
claim through the nccessity for legislative action to 
carry such treaties into effect. This claim was first 
made in connection with the Jay treaty, which excited 
much partisan feeling, and was ratified by the bare two
thirds vote required. 'rite treaty provided for the pay

, Cong.-. Glo~, 1St ScM., 41st Congr., p. 57. statement or Mr.Juliau. 
-Ibid., pp. 147,166; aud ut Sess.,4oth Congr., p. 374, ILtatemento£ 

JUr. Suerman. 
• Statutes at Large, vol. XV, P.9. 18\ Sess., 40tb Cougr., chap. 130 

~.~ 

• Ibid., p. 18, chap. 34. 

I Ibid., vol. XVI, p. 566, 3d SellS., 41!1t Cougr., cbap. 120. 
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Illent of a small stun of money, and its promulgation 
before its submission to the house naturally irritated 
those who claimed for the house a discretionary power 
in carrying such treaties into elTcct. 'I'he opposition 
was begun by the introduction of a resolution calling 
upon the president for papers relating to the treaty, with 
the avowed object of discussing the constitutional ques
tion. 'I'his called forth a debate of nearly a month, in 
the course of which the different views were set forth, I 
'I'he resolution was finally adopted by a large m:l.jority.2 
Washington, with th e approval of his cabinet, refused 
to comply with the request, stating among his reasons 
for doing so that the house had no right to deliberate on 
a treaty, it having become obligatory when ratified by 
the president and senate.3 The appropriation was finally 
voted by the house, a resolution being previously adopted, 
which, while disclaiming for the hOllsc any agency in 
making treaties, declared that, "whcll a treaty stipu· 
tales regulations 011 any of the subjects submitted by the 
Constitution to the power of COllbrress, it 1I111St depend 
for its executioll,::tS to such stipul:.\tiolls, on a law or 
laws to be passed by Congress."· 

Jefferson, the leader of the Republicans, when he be
came president, recognized the claims of the house. 
Speaking of the instrnment'i fer the transfer of Louisi· 
ana he said: "\VhCll these shall have received the con· 
stitutioll3.1 sanction of the Senate, thcy will, without 
delay, be comU1unicated to the Honse of Representatives 
for the exercise of their fll1lctiolls, as to those conditions 
which are within the powers vested by the Constitution 
in Congress."~ He also on one occasion requested con
gress to make a secret appropriation for thc negotiation 

, Allna1s of COllgTeS.'l, l!;t SeS.'l., 4th COllgr" pp. 426 fr. 
Ibid., 1St ScSI., 4th Cougr., p. 759, leas 62, nays'}7, 


'Ibid.. 1St Sess., 4th Congr, pp. ;60,761. 

-Ibid., 1St Sess., 4th Congr., PP 77 ' ,782, 78,}. 

-Ibid., 1St Sess., 8th Congt., p. n. 
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of a treaty;1 and, at another time, when, without his 
Connal request,: such all appropriation had been made 
by congress.,' he stated that he considered it as couvey. 
iug the sanction of congress to the acquisition proposed.' 

In 1816 the position of both houses was clearly set 
forth in connection with the convention of 1815 with 
Great Britain. which was in contradiction to certain 
of our revenue laws. The senate held that these laws 
were repealed by the treaty and that no act of congress 
was necessary; but the house thought otherwise and the 
senate finally yielded and consented to the passage of an 
act repealing the laws, it being agreed Ulat it should not 
be taken as a precedent.$ The position of lhe senate 
has been upheld by an attorney generai,e but the supreme 
court takes the opposite view.r 

The right to acquire or cede territory by means of 
the treaty.making power has also been questioned. 
Jefferson thonght that this power did not reside in any 
{Xlrt of the government. The pnrchase made by him 
and that of 1819,5 however, were acquiesced in and their 
legality confirmcd by a decision of the supreme court in 
favor of the power of the goverumeut to II acquire new 
territory either by conquest or by treaty; '" but the 
question agaiu callie up for discussion when the aunex· 
ation of Texas was under cousideration. 

1 EIce. Jour., II, 36-43. 
lISt Scss., 33d Congr., p. 1563, 8tatC11Ient of Mr. Bentoo. 
a Annals of COllgT., 2d Sess., 7th COllgr., pp. 90, 104. 
-16id., 1st Sess., 8th Congr., p. 12. 
'16id., lI.t Ses.s., 14th COllgr., pp. 46 ff. 
'13 Op., 35.5· 
, Poster v. N"il!lOlI. 2 Peters, 314. 
"The treaty was adopted unanio,ously, but.t thc IICIllellllion ~r. 

Clay introduccd a resolution, which cxcited much d~batc, dcelumg 
that 110 treaty for alienating lhe territory of the Ul1ltcd Stat~ .....115 
valid without thc consent of congress. It .....as hcld tbcn tbat thc 
COllllCot might be gl"cn aner the ratification. (Clay, Works, V, :Kl6.) 

• Am. IllSuram;:e Co. el Ill., v. Cauter, I P('tUS, 542· 
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Some held that the settlement of boundary disputes, 
only, belonged to tIll! treaty m:lking power,' :lnd that 
for the acquisition or cession of territory the consent of 
congress was necessary. This view was b:lsed Ott the 
clause of the constitution which gives to congress the 
right to dispose of territories or other property of the 
United States and that which gives congress power to 
admit new states.! '"fhere were a greater number who, 
while acknowledging that foreign territory might be 
acquired by treaty, denied the right to incorporate an· 
other nation by treaty.' The annexation of Texas by 
treaty was also objected to because it would be the ado~ 
tion of the war with ~Iexico, and itwa5 held that the pres
ident and the senate had no right to make war either 
by declaration or adoption. 1 

So Ulally reasons, other than the constitutional ones, 
operated to secure the rejectiou of the treaty that it is 
impossible to infer from it that there was a majority ill 
the senate who held the acquisition of this territory, by 
treaty, to be unconstitutional; jnst as it is impossible to 
iufer from the adoption of the joint resolution intra.. 
duced in the housel for the acquisition of Texas, that a 
majority of both houses considered that the constitu. 
tional mode of acquiring foreign territory. 

"fhe request of President Polk, prior to the negotia. 
tion of the treaty with Mexico, for an appropriation to 
be used, if necessary} in the negotiatioll} does not seem 
to ha,·e been regarded by him as a request for a previous 

'Collgr. Globe, ut Sess., lSth Congr., p. 656, Illld p. 658, note. 
, Ibid., lat Sess., 28th Congt., p. 656, uote i 2d Bess., 28th COllgr., 

p. :z80. 
~ Ibid., III Se8!l., 28th Congr.• App., pp. 539, 682, 721. 
• Ibid. , 1St Sesa., :Z8tb Congr.• App. , p. 4i4. For arguments for and 

agaillst, see pp. 539, 55S. 559, 685, 695· 
• The senate committee on foreig1l relation, reported agail,st tile 

adoption of the h01lse resolntioll 011 the ground that it was 1I1IooU11i
tutional, holding thllt foreign territory could be acquired only hy 
treaty. (:ad Sesa., lStb Congr., Sen. Misc. Doc •. , ,·01. Ill, No. 79. ) 
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legislative sanction. 1 'I'he senate, however, took the 
opportunity to advise the president to take all proper 
measures to secllre peace, and signified its willingness to 
make the appropriation required.1 

When the Gadsden treaty, which appropriated a large 
sum for the purchase of foreign territory, was under 
consideration, the acquisition of foreign territory with
out authorization from COllgress was again declared to 
be a breach of the privileges of the house,3 the assertioll, 
however, being wamlly contested.~ NeaTly all sccm to 
have conceded the right to grant or withhold the ap
propriation, though the call for papen> was not made, it 
being resisted by the president's party. 

The next discussion on the subject was oyer the ap
propriation for the treaty of 1867 with Russia for the 
purchase of Alaska. The fourth article of the treaty 
provided: It But the cession, with the right of immedi
ate possession, is nevertheless to be deemed complete 
nnd absolute on the exchange of the ratifications j!!~ and 
the actual delivery of the territory had taken place be
fore the appropriation for executing the treaty was made,· 
and the president in his message assumed that the house 
must pass the appropriation.1 

In the house this invasion of its rights, as it was 
called, was discussed quite as IUllch as the expediency 
of the treaty. An amendment to the bill making the 

'Exec. Jour., VIt, 133. 
I /f;id., VII, 137, 139. 
'Cougr. Globe, 1St &116., 33<1 CougT., vol. 28., part ii, pp. '5, '9· 
'/Md., 1St Sess., 33d COIlgt"., vo\. 28, part ii, pp. 1561, 1563. 
'/Md., 2d Ses$., 40lh Congr., p. 1871. 
e /lJid., 2d Sess., 40th Congr., p. 1871. 
7" It will hardly be ne<:essary to call the alle~lioll of COllgr~ to 

the subject of providing for the pltymeut to RUSSIa Of. the SU~I stIpU
lated in the treaty for lhe <:CIsiou of Aluaa. pos5eUlon haVing been 
formally delivered to our CQnnnill5ioner, lbe territory reulaiull for the 
present in care of a military force." (Allnuat :ueuagts ed. by Poore, 

1867, p. ::13·) 
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appropriation, providing that thereafter no purchase of 
foreign territory should be concluded until after pro\·i. 
sion had been made by law for payment, and denying 
that the president and senate had, by the constitution, a 
right to complete the purchase of foreign territory be· 
fore the llei::essary appropriation had been made by an 
act of congress., was lost in the llOuse by two votes 
only j' and it was agreed, by a vote of 98 to 49, to prefix 
to the bill making the appropriation a preamble stating 
that, inasmllch as the paymenl of money, the accepting 
of the cession of territory, and the stilHllation that the 
Russians should hU\7e all the tights and privileges of 
American citizens, were subjects submitted to the powers 
of congress., to which, therefore, the consent of congress 
was llei::e5Sary to give to them full force and validity, 
congress had taken into consideration the So.'1id treaty 
and agreed to its stipttlatiolls. f This was stricken out 
in the senate without debate j3 and the snbject going to 
a conference committee a preamble was substituted 
which, while acknowledging that the subjects referred 
to were within the power of congress, and that they 
could not be carried into full force and effect without 
the consent of both houses of congress, struck ont that 
portion of the preamble, adopted by the house, which 
stated that congress had taken the treaty illtO cOllsidera· 
tion, and also the first section of the bill which declared 
the assent of congress to the treaty.4 In the senate this 
report was accepted without debate and in the hOllse by 
a vote of 91 to 48. This was advocated both because 
of the necessity of passing the appropriation, it being 
thought that the house had sufficiently defined its pasi. 

'Cougr. Globe, 2d Sess., 40th .Collgr., p. 4055, yea~ 78, uays So,40 
Ilot voting. 

I Ibid., 2d Sess., 40th Congr., p. 4055. 
'Ibid., P'4159. 
• Ibid. , p. 4404. 
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tion,' and because it was, ill effect, the s.."1me as the 
resolution first adopted.' 

As has been seen, the senate in 1816 held that no act 
of congress was necessary to render valid commercial 
regulations contained in a treaty. In 1832, when a 
convention with France which contained au article reg. 
ltlating the duties on French wine was under cOllsidera. 
tiol1,3 a resolution, introduced in the senate by :,\lr. Clay, 
stating that the senatc entertained objections to that 
article which would have beeu decisive against its 
provisions if the article had stood alone, and that 
they did not think that it should be takcn as a prece
dent in the future exercise of the treaty making powcr, 
was tabled.' 

When in 1844 the commercial treaty with the Ger· 
manic Zollverein wassllbmitted to the senate, it changed 
its position and took ground as extreme as allY ever urged 
in the other hOllse.~ Tyler, iJl submitting the treaty, 
said: <I Inasmuch as the provisions of the treaty come 
to some exteut in conflict with existing laws, it is 111y 
intention, should it receive your approval and ratifica· 
tion, to cOllunullicatc a copy of it to the House of ReI> 
reselltath'cs, in order that the House may take such ac· 
tiou upon it as it may deem necessary to ghoe efficiency 
to its provisions.'" 

The senate committee of foreign affairs, to whom the 
treaty was referred, reported that they believcd the con
trol of trade, and the fUllction of taxing, were indisput. 
ably given to congress, and that they were not prepared 

, Congr. Globe, 2(\ Se". , 40th Congr., p. 4393, u'l!:ed by Mr. Lough· 
bridRe. 

s lDid., p. 4394, urged by Mr. Dl\nk!. 
' Statutes at I..,arge, vo1. VIII, p. 432, Art. VIt. 
• Ellee. Jour., IV, 209
• This treaty ellanged duties laid bylaw, Ilnd put it beyond tile power 

of congress to eJ<~ the stipulated maximum of duties on imports, 
for at least three yeatS. 

• Ellee. Jour., VI, 263· 



156 The Origill and Dn:elop",~nt of the 

to sanction so large an innovation as the adoption of the 
present treaty would be, "upon ancient and 1I11ifonll 
practice in respect of the Departmellt of Governmellt 
by which duties 011 imports should be imposed.III The 
next day after the report was made, the convention was 
laid llpon the table by a vote of 26 to 18, which, it would 
seent, should indic'lte the views of the members 011 the 
const itutional question, as that was the only objection 
made to it; but Calhoull says that it was defeated from 
strictI)' part)' mot iYes,l and this statement is supported 
by the fact that the eightcen who voted against tabling 
the cOllvention were Dcmocrats, being the direct descelld~ 
ants of the strictcollstruction Republicans, who, in 1795, 
had wished to restrict so closel y the power of the presi
dent and senate in making treaties. 

'fhe president not regarding this action of the senate 
as final, again submitted the question to it,3 when the com~ 
mittee re.affinned their fonner report, stating that the ob
jectof thecommittee in its fonner action "was to re.'lch the 
eud of the refusal to ratify the convention in the mode 
most confonnable to the comity due to the parties to it.1II 

The committee, while declaring that the power of the 
president and senate to interfere in the regulation of im
ports was not contested, or the possible occurrence of 
au occasion where it might be advisable, held that in 
the presell t case it was not so. 

Since then the senate has frequently exercised this 
power, though not without objection being made. In 
1885 the house committee on the jndiciary made an elab
orate report on the powers of the executive in making 
treaties affecti ng the tariff, which was accompanied by a 
resolution declaring: "'!'hat the President, by and with 

I Es;tt. Jour., V I, p. JJJ. 
:I Winsor, Narrative and Critical History, vol. Vll, p. 512, citing 

Lawrence, Wheaton's Internatioual Law, ed. I86J. p. liv. 
:I Exec. Jour., VI, 357• 
• Ibid., 407. 
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the advice and consent of the Senate, cannot negotiate 
treaties with foreign governments, by which the duties 
levied by Congress can be changed or abrogated; and 
such tre=Lties to be operative as laws) !tlust ha\'e the 
sanction of Congress,") The disapproval of the regu
lation of duties by the treatY~lllaking power was also 
shown by proposals for an amendment to the constitu
tion requiring the prior consent of congress to recipro
city treaties i and one for the electi011 of senators by the 
people) because the senate was arrogating to itself the 
power of levying taxes by treaties. 

'l'here arc a few instances ill which treaties regulating 
the revenue have recognized the rights of the house by 
requiring that the treaty should 110t go into effect until 
congress had passed the laws necessary to put it in 
operation. Such a provision was contained in the re
ciprocity treaty of 1854 with Great Britain,: in the 
reciprocity treaty of 1875 with Hawaii,S and in that of 
1883 with Mexico.' In the latter case the necess=try 
legislation was never passed by the congress of the United 
States. 

The decision of the circuit conrt of the United States 
is in favor of the position taken by the honse. It is 
held that, i:1 the execution of a treaty which stipulates 
for the payment of money, therepresentati,'es" exercise 
their OWI1 judgment in granting or withholding the 
money. 'flley act upon their own re<;ponsibility, and 
not lIpoll the responsibility of the treatY~1l1aking power. 
It cannot bind or control the legislative action in tbis 
respect, and every foreign go\'erIl11l~nt may be presumed 
to know that, so far as the treaty stlp111ates to pay mon
ey, the legislative sanction is required.l>& 

1 2d ~.• 4Sth COllgr., House Rei., No. 26S0.. 
• Sl.8lutes at Large, vol. X, p. 1092, Art. V. 

~ Treaties aod COllventiou" lii6-I8S7, p. 548, Art. V. 


Ibid., p. 718, Art. VII I. 

t Turner V'5. AD!. Baptist Church,s McLean" C. C. Ro, 347· 

4 
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The United States, howe\'er, did not recognize this in 
1834, in the case of France, when it was maillt.'lil1ed 
that a failure to execute a treaty, duly made and ratified 
by the proper authorities, was a sufficient callsc for war. 
Such is also the view taken by high authorities on in
ternational law. Pomeroy says that the neglect or re
fusal of congress to carry out the provisions of a treaty, 
would be a sufficient cause for war il aud \Vheatoll that, 
as a matter of i1Jternational law, there is no doubt that 
the nation is bOlllld.2 

I C:ollslilutiollal Law. p. 450. sec. 676. 
'lulernalional Law, p. 339, sec. 266, uote. liRlleck (1IlterllatiOll:l1 

Law, vol. I, p. 234) holds the same; and much lhe same view is taken 
by Attorney General Cushiug, who says: "Such action mEly be re
garded as a political duty under ordinary circuUlstances, and ill no 
case has such legislation beeu heretofore rerused ." (6 Op., Cushing, 
1854.) 



CHAPTER V. 

THE SENATE AS A JUDICIAL BODY. 

TilE judicial functions of the senate have rarely been 
exercised, there having been but seven trials in the pe
riod of over a hundred years since the organization of 
the government 1l1lder the present constitution.' 
C fhe first trial was that of Senator Blount ill 1798. 

Documents containing evidence of his guil t were trans
mitted by the president to both houses at the same time, 
and the senate was considering his conduct when the 
resolution for impeachment was received from the house. 
This was near the end of the session, and a couple of 
months of the next session had JX1SSed by before the ar
ticles of impeachment were received i and the trial did 
not take place until the following session. 

The articles of impeachment exhibited by the house 
charged Blount with setting 011 foot, on the western 
frontiers, au expedition to conquer the territories of 
Sp.."lin and transfcr them to Great Britain; with exciting 
tlle Indians to attack the Spanish; with corruption of 
the Indian interpreter, and attempts to alienate the con
fidence of the Indians from ollr agent j and with en
deavoring to excite the Indians against the Uuited States, 
O\'er the settleme11t of certain boundary questions. 
Blount not appearing at the trial, he was allowed to be 
heard by counsel, who pleaded a lack of jurisdiction on 
the part of the scnate. They maintained : 

"L That only civi l officers of the United States are 
impeachable j and that the offences for which an Im-

I These were or Seuator BIOUllt ill li9ll. Judge Pickering in 1803. 
Judge Chase iu 18c4 and I80S. Judge Peck in 1830. Jndge ~ull1phrit.l 
in 186'l, President Jo\lllson in 1868, and Secretary Belknap III 1876· 
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peachment lies., must be committed in the execution of 
a public offu:e. 

II II. That a Senator is not a civil officer, impeachable 
within the meaning of the Constitution j and that, in 
the present instance, no crime or misdemeanor is charged 
to have been committed by William Blount in the char
acter of a Senator." I 

The right of the senate to try a person impeached, 
after his expulsion from office, was also questioned. 

The question of jurisdiction was argued for and against 
by the managers and counsel for four days, and then con
sidered by the senate in secret session for four days more, 
when it was decided, fourteen to clevcn, that \Villiam 
Blount was 110t a civil officer within the meaning of the 
constitution of the United St..1.tes, and therefore was not 
liable to be impeached by the house of representativcs.~ 

This far reaching decision, which removed all senators 
and representatives from the fear of impeachment, and 
which, according to Rawle, was undonbtedly contrary to 
the intention of the constitution, was very severely criti
cised at the time; and the senate later put 011 rccord its 
belief that senators and representativcs are civil officers, 
by holding that the oath prescribed for II ch,n officers," 
by the act of 1862, lUust be taken by senatorS> 

The next person to be impeached was John Pickering, 
a judge of the federal district court of New Hampshire. 
He was charged with decisions contrary to law and with 
drunkenuess and profanity on the beuch.1 Pickering 
failing to appear when summoned, either in person 
or by counsel, a letter frottl his SOl1 was read, stating 
that his father was insanc, and asking for timc in which 
to collcct proofs of it. Enclosed was also a letter of 
Mr. Harper asking that he might be allowed to appear 

I Annals of Congress, 1St Se!lll., 5UI COUb'T., p. 2163· 


t Ibid., p. 2318. 

J See Articl~ of Iw~achmenL 
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on behalf of the petitioner) since it was impossible for 
anyone to appear as attorney or agent of the judge as 
he was insane.' ' 

The managers on the part of the house objected to 
this i~ but the senate. after debate, decided that they 
would CI hear evidence and counsel respecting the ill5ani. 
tyof John Pickering.Ill As the managers did not feel 
themselves under any obligation to discuss a preliminary 
question thus raised by a third person, unauthorized by 
the persOIi accused, they withdrew to take the opinion 
of the house as to their future action. The senate re;. 
fusing to adjourn until they should hear further from 
them, Mr. Harper was immediately heard in support of 
the plea of insanity. The Ilext day the senate notified 
the managers that it was ready to hear evidence in su~ 
port of the articles of impeachment. Accordingly, on 
March eighth, the trial was continued. The argu· 
mcnt of the managers and the taking of testimony oc· 
cupied two days i when, the senate having refused to 
postpone the decision to give time for further testimony 
to be produced, the judge was declared guilty by a strict 
party vote, all the Federalists voting not guilty, and re
moved from office j but the further disqualification to 
hold office was not added.1 

Scarcely was judgment pronounced in the case of 
Pickering when the impeachment of Samuel Chase, 
associate justice of the supreme court, was received. At 
that time a custom prevailed to a certaiu extent, both 
here and in England, of delivering a political speech in 
the charge to the grand jury. Chase was a strong Fed· 
eralist and the delivery by him of such a speech, in 
which he criticised severely certain acts of the Republi
cans, excited much indignation and led to his impeach-

I Annal! of CODgffSII, ut Seu., 8th Congr., p. 330· 

• Ihid., p. 331. 

S IMd., p. 3J3. 

• Ihid., pp. 36l-368. 
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mellt. The eighth article of impea.chme:lt was based 
on this speach, which it declared was delivered with in
tent to e."(cite the grand jury and people against the goy
ernments of the United States and Maryland. 'I'he 
charges made in the other seyen articles were brought 
to light by the investigation of the house committee in 
his career as judge, belonging to a period of time five 
years earlier, and charged him with arbitrary, oppres.';ivc, 
and unjust conduct in the trial of certain cases. 

Chase, while acknowledging that he had ill most cases 
done as charged by the articles of impca.clullcnt, denied 
the motives imputed to him for so doing, and declared 
that, in each case, he belieyed himself to be acting in 
strict accordance , ....ith justice and right, and that if he 
were wrong it was an error of judgment, and 110t a crime, 
that he had committed. He called attention to the pre
cedents for the action charged in the eighth article, :':lI1d 
pointed out that, as he had violated no law, he could 
not be punished.' 

The trial lasted nearly a month, when the vote was 
taken and the judge acquitted, there being but two arti
cles on wllich a majority pronounced him guilty, and 
this although there was a strong Republican majority in 
the senate. 

The next person tried was James Peck, a judge of the 
federal district (.ourt of Missouri. He was charged by 
the house with having arbitrarily, unjustly, and oppres
sively, uuder color and pretence of law, punished for 
contempt of court a certain attorney who had published 
in a newspaper a criticism of a decision of Judge Peck 
au n land case.:! The action referred to had been t..'lkeu 
in 1826, but it was not until 1830 tllat the impeachment 
was decided upon, though attempts to l)rocure- his im
peachment had been made before. 

1 Annalll of Congress, ld ~., 8lh Congr., t02 fT. 
t See Articles of Impeachweut, Congr. Debates, ut Seu., 21St 

COtlgr., pp. 4Il, 412. 
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The judge in his defence asserted that the p..'lper re
ferred to was a contempt of court, because it misrepre
scnted the opinion of the court, which it professed to 
censure, and tended to excite the public mind against it; 
and, moreover, that he was justified ill believing that 
this misrepresentation was willfully, wantonly, aud ma
liciously made. He further maintained that if he were 
wrong in this, it was an error of judgment, and not a 
misdemeanor willfully and knowingly done in violation 
of the law, or with the intention imputed in the article., 
of impeachment.' 

The trial began in the first session of the Twenty-first 
Congress, when the answer of the respondent was filed. 
It was then postP011cd until the next session, in which it 
continued uuintemtptedly from December 20th to Jan
uary 31st, when Peck was declared not gUilty.: 

The next trial was that of West H. Humphries, judge 
of the federal district court of Tennessee, wlto, though 
actively engaged in the war of the rebellioll, had not 
resigned his position as United States judge. Impeach
ment, therefore, became necessary to render the office 
vacant. He was accordingly impeached, and tried in 
due fonn, though naturally he neither appeared in per
son nor by attoruey at the trial. The seven articles of 
impeachment were based on a secession speech delivered 
at Nashville in 1860, and on his accept..'luce of the office 
of confederate judge, and he was convicted by the unan
imous vote of the senate. 

The next trial, that of President Johnson, is the most 
important one, both because it was the trial of the chief 
officer of the United States, and because of the strong 
partisan feeling connected with it, which made this trial 
the most severe test of the justice and impartiality of the 
senate as a judicial body which it has ever undergone. 

I Sell. Jour., :d Sess., 21St Congr., Al'p., pp. 25 1-32.1. 

, Tweuty-two voting 110t guilty, and twenty-one gl.1l1ty. 
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The conflict between President Johnson and congress 
had caused several proposals of impeachment to be 
made. In November, 1867, the jlldiciary collimittee, 
after a long inyestigatioll, reported in favor of all im· 
peachment,' but the resolution was rejected by the house;1 
and it was not until the removal of Secretary Stantol1, 
contrary to the tenure of office act as held by both 
houses, and the appointment of Thomas as secretarr ad 
'interlill, that the impeachment of the president was re· 
solved upon. Stanton had refused to vacate his office, 
and at once cOlllmunicated to the house of representa
tives notice of his attempted removal. The same day 
a resolution for the impeachment of the president was 
submi tted, and, after being debated for three days, was 
adopted.~ 

The promptitude with which this impeachment was 
carried through, was something new. The resolution of 
impeachment was communicated to the senate the 25th 
of February, and on March 4th the articles of impeach. 
ment were presented. These were eleven in number. 
The first three charged the president with violation of 
the teuure of office act in the remo\·al of Stanton and 
appointment of Thomas. The next three charged him 
witb conspiracy with Thomas, and others unknown, for 
the violation of the tenure of office act, ami the seizure 
by force of the property of the United States in the de
partment of war. The eighth article related to the al
leged attempts, by means of the appointment of Thomas, 
to control thedisbursemcnts of the money ill the military 
service. The ninth article charged the president with 
attempting to induce General Emory to violate the act 
regulating the military service j while articles tell and 
eleven charged him with designing and intending to set 

I Congr. Globe, tst Ses5. , 40th Cong-r., pp. 791, 792. 

t Ibid., 2d Sess. , 40th COllgr., pp. 61, 68. 

, Ibid., 2d Sess., 40th Congr., pp. 1329, 14')0. 




United States Smale. ,65 

aside the lawful authority of congress, by exciting the 
peoplc against it, by scandalous and inflammatory 
speeches, and by declaring that the Thirty-ninth Congress 
w~ no congress. The elevellth article also charged him 
With" unlawfully de\'ising and contriving" means to 
prcvent the execution of the tenure of office act, the 
act for the regnlation of the anny, and the recon
struction acts. 

The president in reply to the fin;t three articles denied 
that Stanton's case came under the provisions of the 
tenure of office act, inasmuch as he was appointed by 
President Lincoln, and had not been reappointed; he 
therefore held that there was a vacancy existing when 
Thomas was appointed. He further denied that the re
movalof Stanton was made with intent to violate the 
tenure of office act, and also that there was a conspir
acy with Thomas, and he dedared that he only said to 
Emory in conversation what he had also said ill messages 

, to congress. In answer to articles ten aud cleven he 
claimed the right of freedom of speech, and he denied 
that he had ever said that the Thirty-ninth Congress was 
110t a congress, or had attempted to evade the execution 
of the laws. He also called attention to the fact that the 
charges made in these last articles did not relate to any 
official wrong doing or miscondnct. 

As the total number of senators was fifty-four, and 
twelve of these were Democrats, who would be sure to 
vote 1I0t guilty, there could be no conviction should the 
proof offered fail to convince seven of the Republican 
senators, and this was what happened. Sevcral Repub
lican senators held that, inasmnch as at the time of the 
passage of the tCllure of office act, it was adlllit~ed 
that it did not apply to the cabinet officers of Mr. Ltn
coin they could ltot therefore vote guilty on the Stan
ton ~rticles. On the Emory and conspiracy articleS the 
proof was weak, and the tenth article was based Oil 
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unofficial utterances. Before the end of the trial it 
was apparent that the second, third and eleventh 
articles were the ones on which thc largest number 
would vote guilty. Accordingly, the vote was, br o~der 
of the senate, first taken 011 the eleventh article, there 
being 35 for conviction and I9 for acquittal. 'rhe sen
ate then adjourned till May 25th, when the vote was 
taken on the second and third articles, with the sallie re
sult. The senate then adjourned sine die, and the chief 
justice directed a verdict of acquittal to be entered Upoll 
the record. 

The charges of corruption and intimitlatioll of sena
tors, which were so loudly made in the press, aud which 
caused committees of investigation to be appointed ill 
both houses, were never proven. 

The seventh and last trial was that of W. W. Belknap, 
secretary of war under Grant. He was unanimously illl
peached by the house on the charge of having, for six 
years, received mouey for the appointment aud retention 
ill office of the post trader at Port Sill. Secretary Bel
knap had resigned, and his resignation had been accepted 
a few hours before the adoption of a resolution for his im
pe3chment; and his plea was that, inasmuch as he was, 
both before and at the time of the adoption of the reso
lution of illlpeac1ltnent, a private citizen, the senate had 
no jurisdiction in the case. I 

'I'he house in their replicatioll, which npheld the ju
risdiction of the senate, pointed out that the respondent 
was an officer of the United States at the time of the 
commission of the acts charged, and while the investi
gation of his conduct was going on, his resignation be
ing tendered with full knowledge of the proceedings 
and with iuten t to evade them.2 Secretary Belknap de
nied that he had resigned in order to evade any pr~ 

, Congr. Record, 1St Sess., 44th Congr. Trial of Belknap, p. 6. 
I/bia. Trial of Belknap, p. 76. 
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ceedings of the house of representatives, and that the 
house had his case under consideration prior to his resig-. 
natioll, since it had neither taken any steps for the in
vestigation of his conduct, or authorized a committee to 
do so ; the committee on expenditures of the war depart, 
ment, who had II been pretending to make some inquiry 
into his conduct," 1I0t ha\,jl1g been authorized to do so, 
and being still engaged in examining witnesses when 
the house received uews of his resignation. 

After hearing the arguments on both sides, the ques
tion of jurisdiction was debated by the senate in secret 
session for thirtccn days, when it was decided by a vote 
of 37 to 29, that Secretary Belknap was amenable to im
peachment, llothwithstauding his resignation from office. 1 

The counsel for defcnce, holding that their plea had 1,>een 
sustained inaSlllllch as two-thirds had not voted against 
it, refused to plead farther to the merits of the case, 
,,,,hereupon, in accordance with the order of the senate, 
the trial proceedcd as 011 a plea of 1I0t guilty. The trial 
continued throughout the month of August, and when 
the vote was taken it stood 36 to 25 011 all but the last 
article, on which it was 37 to 25. Belknap was accord
inglyacquitted. 

The two trials most important ill the interpretation of 
the constitution on the subject of impeachments are the 
first and lastl-the first because it declared senators and 
representatives not to be civil officers in the meaning of 
the constitution, and therefore not liable to impeachment; 
and the last because of the position takcn as to the effect 
of resignation Upoll the amenability to impeachmcnt of 
the officer cOilcerned. 

At the first trial all the rules and forms of procedme 
for the conduct of the trial had to be decided upon, and 
the practices then adopted ha"e for the most part been 
followed since, others being added as occasion arose . 

• COl.lgr. Record. Trial or ~Iknap. p. 76. 
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The rules adopted at the first trial were added to and 
readopted at the second and third trials, and then re
mained the same until the trial of President Johnson, 
when they underwent a complete revision. 

On receipt of the articles of impeachment a Sllmmons 
is issued to the person accused, to appear on a ccrtain 
day and answer the charges made against him. He may 
appear either in person or by cOllnsel, and his answer to 
the articles of impeachUlcnt is at ollce filed. If he does 
not appear in either way, the trial proceeds as on a plea 
of not guilty. After the filing of the answer of the res
pondent, time is usually given for the COllsidemtion of 
the rejoinder, aud when the conrt of impeachment again 
meets, the arguments of the coullscl and managers arc 
heard. \Vitnesses are examined and cross-examined in 
the usual way. 

The rules of the first and third trials were adopted by 
the senate before its organization as a court of impeach
ment by the taking of the oath, hut at Ute second trial 
1I0t until afterwards. When the rules for the trial of 
President Johuson werc under consideration, objection 
was made to their adoption before the taking of the 
oath, all the grouud that the senate, sitting in its legisla
tive capacity, had no right to adopt rnles for governing 
its action as a judicial body. The objection was, how
ever, o\·emlied, and the rules adopted by the senate in 
legislative session j but they were aftenvards readopted 
pro forma by tile court to accord with the conviction of 
the chief justice on that point.' 

Another poillt on which tIle chief justice differed 
from the senate was in regard to the time in the pro
ceedings au an impeachment when the senate should be 
organized as a court by the taking of the oath. At the 
trials of Blount and Pickering, the oath wao; not taken 
until the trial was about to begiu, but at the other trial.. 

, Cougr. Globe, 2d Seu., 40th Congr .• Suppl~weftt. p. 5
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it was taken preparatory to the receipt, from the house, 
of Ule articles of impeachment. The ntles adopted in 
1868 provided for the administration of the oath iuuue
diately after the receipt of the articles of impeuchment/ 
and it was so administered in that and the following 
trial, in spite of a commllnication of the chief justice, 
in which he held that 110t only should the taking of the 
oath precede the receipt of the articles of impeachment, 
but also the actual anllouncement of the impeachment.: 

The house has always accompanied au impeachment 
by a demaud that the scnate "do take order" for the 
appearance of the person accused. At the first trial the 
senate, on the receipt of the impeachment, had held 
Blount in 20,000 bail i and when, on the follo\\<;ng day, 
he was expelled from the senate, and his sureties ga\'e 
him up, it was ordered that the messenger take hiUl into 
custody II until he shall enter into recognizance himself, 
in the sum of $1,000, with two sufficient sureties in the 

• 	 sum of $500 each," which he did on the following day.s 
When the same demand was made with reference to 
Judge Pickering it was resolved, as in the former case: 
"That the Senate will take proper order thereon." No 
action, however, was takeu, and a committee appointed 
at the Ilext session to inquire if an)' further proceeding 
ought to be taken regarding the impeachment, reported 
that the senate had 110 constitutional power to take into 
custody the body of the person accused, and that all that 
was necessary was a notification to the party concemed, 
of the impeacillnent, it beingolltional with him whether 
he appeared in person, or by attorney, or not at all. 
The committeej therefore, held that no further proceed
ing should be taken by the senate, until after the re<:eipt 
of the articles of impeachment.' 

'Rule 3. 

I Congr. Globe"d Se$$., 40th Congr., p. 16.t4. 

I Annalsof Congress, 1St &!18., 5th Congr., p. 44. 

• Ibid., 1St Ses.s., 8th Congr., P. lI7· 
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Another change is in regard to the attendance of the 
house. 'l'lte rules adopted at the first trial provided for 
no accommodations for the members of the hOllse, and 
there is no notice of their having attended, though the 
housc adjourned during the progress of the trial, it 
being thought improper to proceed with the business of 
the house ill the absence of so considerable a number of 
its tlIcmbers.1 At the second trial, though prepara
tions were made for the acc01l1modation of the house in 
the senate chamber during the trial, and the honse was 
notified of the fact, it did 110t adjourn during the trial, 
except when judgment was being pronounced, at which 
time it attended in the senate chamber. Since then it 
has always been the custom of the house to be present 
iu the senate during the progress of the trial,% and the 
propriety of such a course of action was not questioned 
until the rules for regulating lhe procedure ill the trial 
of President Johnson were under discussion, when it 
was objected to, 011 the ground that the prescnce of the 
bouse would exert an undue influence.3 The rule was, 
however, adopted as usual, and the house not only at
tended during the trial, as in fortner cases, but also ac
companied the managers, as a committee of the whole 
011 tile state of the union, when the articles of impeach
ment were presented, though their attcndance at that 
time was not contemplated by the rules. 

The niles adopted at the first trial provided for the 
decision with closed doors of all questions arising ill the 
course of the trial ;1 and, under this rule, the senate had 
for four days debated, in secret session, the question of 
jurisdiction. At the next trial a step towards publi. 
city was taken by providing for the retircment of the 
senate to an adjoining committee room for consideration 

, AllII.ls of Congress, 5th Congr., \·01. Itt, p. 256.4. 

1 lu the trial of Peck they did 1Iot attend .11 the lime. 

• Conp-. Globe, 2d Scss., 40th Congr., p. 1595. 
• Auualsor Congress, 5th Congr., \·01. II, p. 2197. 

http:AllII.ls


, 


United Statu Smale. ' 7' 
of a motion, ouly when a third of the members present 
required it jt aud, at the samc time, it was agreed to ad
mit stenographers to the tria1.! Finally, at the trial of 
Judge Chase cyerything was made public, it being pro.. 
vided that" At all timcs whilst the Senate is sitting, 
upon the trial of an impeachment the doors of the Sen
ate Chamber shall be kept open. II The rule remained 
in this form until the trial of President Johnson, when 
it was amended by the addition of II unless the Senate 
shall direct the doors to be closed while deliberating up
on its decisions." 3 

At the trial of Judge Chase, provision was, for the 
first time, made for the publication of the proceedings 011 

the trial. Provision was also made at the same: time for 
the pUblication of the proceedings on the previous trials.· 
A proposal made at the trial of President Johnson for 
the reporting in confidencc of the proceedings ill secret 
session was negatived, as was also a similar proposition 

• made at the next triaP 
'r he trial of President Johnson saw the adoption of 

rules for the limitation of debate. Argument 011 all 
preliminary questions was limited to one hOUT 011 each 
side,' and the filial argument 011 the merits of lhe ques
tion was confiued to two persons on e:lch side,? It was 
also provided that l wheu the doors were closed for delib
eration, no member should speak more than once 011 any 
one question, or for more than ten minutes all all intro
ductory question, or fifteen 011 tbe final questioll) unless 
by conseut of the senate to be had without debate,8 

1 AllllRlsof COlIgrrss, lit Sus., 8th Congr., p. J27. 

, Srn. Jour., vol. lII, p. 50J. 

I Rule 19. 

~ Resolution a(\optw February 20, 1805· .. 

• Congr-. Rrcoro, lI,t Seu., 44th Congr., "01. IV, part VII, p. 7J· 
• Ibid., ~d Sew., 44th Congr., p. 1580, Rulr 20

, Ibid., Rulr 21. 
• As first proposrd, the rule rud" unless.by unanimous COllseut;" 

bllt this was so strongly objected to tllat It was amended 80 as to 

r ead as given . 
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At the trial of President Johnson, the chief justice 
for the first time presiding, questions arose as to the ex
tent of his powers, Thongh some had held that, in the 
trial of an impeachment, the vice president, when he 
presided, had a right to vote as a member, he had never 
exercised other than a casting votc. The same claim 
was made for the chief justice, but it received little sup
port, and a motion denying his right to a casting vote 
was rejected by a majority of six only. 

Another question was raised by the fact that there 
was no vice president, the question being whether, In 
such a case, the president pro tempore should be allowed 
to vote ill the trial of the president, inasmuch as he now 
stood next in succession to the presidency. On this 
grollnd objection was made to his taking the oath, but, 
after some debate, in the course of which it was pointed 
out that the president pro tempore might be changed at 
any time in the course of the triai, the objection was 
withdrawn.' 

I Congr. Globe, 2d Sess., 40th COligr., pp. 1675- 1700. 
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CHAPTER VI. 

, 	 CONCLUSION. 

IN the dc\Oelopmenl of the senate, three loosely de.. 
filled periods may be noted. During the first of these, 
which extended over abOllt thirty years, and especially 

, . 	 during the first half of this period, the honse was the 
1110St conspicuolls branch of the legislature.' While the 
legislative sessions were held in secret, it was but natural 
that the proceedings of the senate should attract less at• . 
tentiOIl than those of the house j and that it was still so, 
even after the opening of the doors of the senate, may 
have been partly due to the force of habit; partly to the 
fact that the house represented the people directly, and 
was, therefore, more popular i and partly to the business 

• 	 like manner of conducting legislation in the senutc,---<)ue, 
doubtless, to the smull number of senators and the se
cret sessions,-which, though conducive to good lcgisla~ 
tion, did not attract popular attention, The lack of re
ports of the proceedings of the senate in the papers of 
the day, e\'eu after the legislative sessions of the senate 
were made public, although those of the house were 
quite fully reported, would also have its influence,. 
This being so, the house was naturally the place in 
which anr subject was introduced, which it was desired 
should excite attention, and create an impression abroad, 
Thus it is not strange that, in spite of the executive du
ties entrusted to the senate, and the longer term of its 
members a seat in the house was sometimes regarded as , 	 ,
equally or eveu more desirable than one in the senate, 

, Morris wellt so far ll!I to say Umt the complete sovereignty of 
America was substantially ill the bouse. tLife of MOrril, III, pp. 185, 
186, and Diary, II, p. 528.) 

• Madison, Works, I, 438. 
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Thus Clay in 181 I, when there was a qucstion of war, 
refused to be a candidate for re-election to the senate 
that he might get into the house.' Not only were sena
tors occasionally seen resigning their seats to become 
state governors} as at present, but even to become mayors 
of large cities/ and it was by no means an unusual 
thing for one who had been a senator to be elected into 
the house of representatives.' In 1808 Story wrote that 
though the senate was ordinarily composed of men of 
ripe years and respectable appearance, yet the house was 
generally greatly superior in talents,· On the other 
hand, the Pennsylvania. Packet, speaking of the Fir~t 
Congress, said: <I Perhaps a more truly respectable d~~
egation could not have been made, than appears ill 
the Senate. :\iany of them are men eminently COll

spicuous for their abilities and political knowledge. 
Eleven of them were members of the Grand Con
vention, and were in favor of the Constitution, and 
they are all men in whom the people of the United 
States can place entire confidence for the speedy and ac
tive operation of the new government ;1!~ and John Adams 
described the senate during his presidency, as a "select 
council of statesmen, trne to their duties, not ambitious 
of logomachy, and not making their honorable station 
subsidiary to other objects."· 

Most of the senators were men of moderate means,7 
and some of them were rich for that time,8 hut there 

I Clay, Works, IV, 47. 
~ Otis, ill 182 1, to become mayor of Boston, and DeWitt Clinton to 

become mayor of New York. 
, Webster, Works, Ill, 12. 

4 Life of Story, I. p. 158. 

I Thursday, MarcIl 12th, 1789
• John Adnms, \Vork" I, 571. 

~ A Boston paper of July 8, 1789. say': "ColI,idering that Con


}(re5Smen are elected from amongst the wealthy, fortheir abilities alld 
integrity," etc. (Taken from the Pemuylvanio. Po.dut, July ~~, '789·) 

• Life of J. Smith, p. 57· 
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wns Hot the lllllllber of wealthy men which is to be 
• found in the senate now, and which has given it the 

name of "The Rich :\lan'5 Club." 
The accttsatiolls of comlptiOll, which were made c\'en 

during the First Congress, are by no meaus pl"o\·en. 
!"lallliiton, who was 1I10St frequently accused of using 
Improper means to secure his majorities, declared that 
he did not know of a single senator who could properly 
be called a stock jobber or a pa.per dealer i and Madison 
says that the accusation of bribery in I796 was a II slan
derailS assertion; "I while the statement of Senator Tn,-. 
lOT, that he resigned his seat in congress bec:J.use of" the 
extreme corruption of Congress and the President," 
aroused much indignation from his brother sennton:, 
who thollght the statement unwarranted. l That thcre 
W:is a trading of votes is shown by the way ill which 
the place for the capitol was decided upon. 

The senate ill its mode of conducting business was • 
lllost orderly and dignified. A Nova Scotia paper, in 
lj91, said: "There is but one assembly ill thc whole 
range of the Federal Ulliol1 in which eloquence is deemed 
unnecessary, and, I believc, cven absurd and intrusivc, 
-to-wit, the Senate, or Upper House of Congress. They 
are merely a de1iberati\'e meeting, in which every man 
delivers his concise opinion, one leg ovcr the other, as 
they did in the First Congress, where an harangue was 
a great variety.'" 'rhe rnle, adopted in the First Con· 
gress, and still found among the niles of the senate, 
which provides that: II No member shall speak to another, 
or otherwise interrupt the business of the Senate, or 
re-ad any printed paper, while the Journals or public pa· 
pers are re.'tdil1g, or when any Senator is speaking in any 

1 Works, II , p. 7'. Letter of Janullry 10, Ii¢' 
, Am6, I, 161. 

I Taken frorn Sumner'. Work., Xnl, 191. {)cCllllionany,llowever, 
it would seem that a .. harangtle" was delivered in the 1Ie"ate, for 
Maclay mentions a spee<:h which lasted t,.o days. 



• 


debate,"1 was not theil, as now, a dead letter, but was 
carefully obsen"ed. :\Ioreover, the senators were Dot 
then accustomed to be absent from the senate chamber 
during a large part of the day's sessioll i and, according 
to a rule given by Mr. Maclay, a senator who should ,
withdraw from the senate chamber for more: than a quar
ter of an hour after a quorum was formed, would be 
guilty of disorderly conduct, and be punished in the 
same way as for neglect of atteudance during the ses

2SiOll.

During the latter half of the first period the leg
islative importance of the senate was gradually increas
ing, and, with the great debate over the :\1issouri COlll
promise, it obtained the lead. From that time till the 
civil war, the struggle betw~n the North and South 
over slavery was the all important question j and this 
stntggle was, for the most part, fought out in the senate, 
where, owing to the system of representation, the two • 
sides were evenly matched. The senate thus became 
the center of interest for the whole country, and the 
place where most of the important measures were intro
duced, and the great debates took place which have 
justly gained for the senate a world wide renown. Sum
ner, spe.,king of this in 1869, said: IC Without neglect 
of business the Senate has become a center frOIll which 
to address Ule country. A seat here is a lofty pulpit 
wiul a mighty sounding board, and the whole wide
spread people is the congregation.n 

1 

The senate was still, however, remarkable for the 
closeness of its debates, and the brevity of its discus
sions, and was to be distinguished from the house by 
reason of its greater decorum and dignity, and the ease 
with which order was preserved.· Passions, howe\'eT, 

, Rule 2. 

I journal of Maday, p. l<iv, Rule 16. 

, Sumner, Works, XUI, p. 191. 

, EJ:cc. jour., V. p. 4, address of Vice Presidetll johnsoui aud Bell' 


tOtl, Tbirty Years' View, I, 206-208. 
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sometimes Tan high, it being during this period that oc
curred ill the senate chamber that scene between ~rr. 
Reuton and Mr. Foote, in which the latter drew a pistol. 

:\Iany have borne witness to the fact that at this time 
the senate occupied the first place ill the government. 
Van BUTen said in 1823 that the senate, more than any 
other branch, controlled all the efficient power of the go\,
ernment; and Story, who wrote in 1833, said of the sen 
atc: "It has given a dignity, a sol idity, and an enlight
ened spirit to the operations of govenullcnt, which have 
maintained respect abroad and confidence at home.!!' 
Greeley, ill 1836, said that the senate was the" ablest 
body of its numbers 011 earth";t and Richard Johnson, 
a few years later, when vice president, said: "There is 
not, in Illy opinion, upon the globe, a legislati\'c body 
more respectable and more exalted in character than the 
Senate of the United States."~ 

The increased imponance of the senate is also shown 
by the way iu which a seat there was regarded. Niles 
Register for 1822, says: "A place in the Senate of the 
United States, in point of honor aud respectabilty, is 
second only to a place in the presidential chair; 114 and 
John Brown wrote to Clay ten years later that he would 
prefer a pl:lce in the senate to any within the reach of 
American alllbition.~ The highest terms of praise were 
made use of ill regard to senators, \Vebster, in 1830, 
spoke of the senate as a "Senate of equals, of lIIen of 
individual honor and personal character, and of absolute 
independence," who knew no master and acknowled~ 
no dictation i' and De 'l'ocqncville, who travelled III 

I Sec::. 725. 

• Rttolltttions of a Busy Life, p. 225. 

I EIec::. Jour., V, 4; Bellton, I, 208; and Niles Register, XXII, 274, 


for similar statements. 
4 Vol. XXIX, p. 241

• Clay, \Vorka, IV, 343. 
• Webster, \Vorks, III, 274. 
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America in 1834, wrote regarding it: "Scarcely an 
dividual is to be found ill it, who does not recali 
idea of an active and illustrious career. The Senate is 
composed of eloquent advocates, distinguished generals, 
wise magistrates, and statesmen of note, whose language 
would, at all times, do honor to the most remarl,able 
parliamentary debates of Europe." I 

During the second period, the power of the scnatc in 
nominations was much increased. At first the scnate 
had, iu the main, confined itself to the cxerci~e of the 
powers, granted it by the constitutioll, of advising and 
consenting to the nominations made by the president; 
but, ill thc second period, it practically obtained, to 
gre.'\t extent, thc power of nominatioll as well, a power 
which, owiug to the great increase in the number of of
fices and the introduction of the spoils system, had come 
to be cnormous. The civil service refonll limited the 
power of the senate by decreasing the !lumber of offices 
which it could control, but, except for that, its power 
now is as great as ever. 

The new chamber, twice as large as was then needed': 
which the scnate moved into in 1859, where it W:.\S diffi
cult for senators to make .themselves heard, and 
larger number of senators resulting from the admissiol1 
of several !Ie\v states into the uniol1, made the sell
ate no lOllger so well fitted for a debating bod) 
where the great leading questions of thc day could 

coulltry. 

1 

t 

be thoroughly discussed, and thus brought before the 
This, and tile incrcase ill the number and di ver

sity of the subjects to be acted upon by the scnate, due to 
the g rowth of the country, and the increased material pros
perity which followed the war, has contributed largely to 
make the senate what it is in its third stagc of develop.. 
1l1ent, when it has become more like the house, Ulany of 
whose rules and practices it has adopted. 

Democracy in America, chap. VIII. 
Sumner, \Vorks, X, 497. 498. 
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The ~nate has not, however, adopted those strict 
rules for the limitation of debate which arc in force in 
the hOllse, and it still remains the chief debating body, 
though it has not that preeminence in this respect which 
it enjoyed in the second period i its long deoo.tes, which 
are regarded with disfavor by the people, even when 
their object is 1I0t to delay business, having contributed 
to the loss of public esteem which the senate has suf. 
fered. 

During the preceding period the minority was frequent. 
IY,charged by the majority with factious opposition; but 
it is only within recent years that minorities have not 
only attempted, by all sorts of factions opposition, to 
prevent any action to which they objected, bllt have 
boldly declared that this was their intention, and that 
they had a right so to do; and have followed up their 
declarations with sufficient persistence to gain their ends. 

As all attempts by the majority in sitch instances to 
change the rules have been met by the same factious op~ 
sition, and as, when the immediate necessity for a change 
is passed, the majority has not shown itself eagcr for a 
change, this action of the minority has uot led to the 
amendment of the mies, though such amendment has 
been loudly demanded by the country; and, as lJlatters 
now stand, a very few senators, if they arc only persist· 
ent and not too scrupulous, can delay indefinitely the 
action of the senate, 

The fact that it is only recently that the opportunities 
for factions opposition, offered by the senate rules, have 
been made use of, though the rules ha\'e always been as fa· 
vorable to such action as at present, would suggest that 
thc character of the senate had degenerated, Comq> 
tion, indeed, seems to cxist in the senate, as well as in 
c\'ery other department of government, local, state and 
national; for though it is seldom that the actual sale 
of a \'ote has been proven, it can scarcely be doubted 
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that indirect means of bribery arc often employed. A 
proposal in the second session of the Thirty-eighth Con· 
gress for a standing committee on comlption, brought 
out the startling fact that mauy reports of frauds dis· 
covered by committees had never been acted upon. That 
there is a good deal of corruption would also appear 
from the numerous proposals for its prc\'elltiotl. and the 
discussions which these have caned forth.' 

1'he number of rich men in the senate has increased, 
but the number of very rich Olles who are senators only 
because they are rich, is often exaggerated.! 

1£, however, it is acknowledged that there is morc cor
ruption than formerly, and that the average of char(!cter 
of senators is lower, it is only admitting that the char
acter of public meu in general has declined j for the 
senate is still recruited mainly from meu who have pre
viously held some state or United States office, especially 
from among state goveOlors and United States rcpresen J .o.. 
tath'es, so that the senate is largely composed of the -ablest men who have sat in the house. A seat ill the sen
ate, is, as a mle, preferred to oue ill the house, and the 
senate Still remains the most distinguished branch of the 
legislature. 

'One of the propo6RIs. most f~ueutly made, is to forbid sellators 

acling as attorneys for rail rOMS. 


• Thus Jonathan Chase said, in 1889, tllat fully oue·balf of the sen 

ators were men of amall Of no means, II. large proportioll of the ollien. 

.....ere men of moderate means, and tbat only a few were rich men, 

while there were but tbree or four who possessed great estates. (Norlll 

A,,,en'can Review, vol. 148, p. 50. ) See, al90, For..",,,, "The Senate 

in the Light of History." 
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war, ql: consultation of the 
senate In', pre\'ious to the IU'J;:'O· 
tlatlon of a treatv, 141 ; im~ach_ 
ment allrl triAl of, 16]- 166: 
adoption of rules for tIle trial of, 
108; ntten'\nllce oflhe house fit 
Ule trial of, 1;0; limitAtion of 
debate at the tritll of, 171 i trial 
of. presided o.er by the eldef 
justke, 172. 

Johnson. Rirhanl, on the c1J:trac· 
ter of the lenale, 177. 

.Tountal!!. J)uhlkaliQn of, 98. 
Journal!!. E'«'(uti\'e, exlrnctsfrom, 

97; aec~v of, 99. 
JudC;e'I, appointment or, il) the 

Ran,10lph l11all, 9; ill the Plnd.
lie,· plan. 10. 

Judkiary, 	 11ll.lionnl, to try im· 
peachments,9. 

KF.NT, James, on the powtr of the 
senate in nomination~, III. 

King, Senator, term of !len'ice in 
the aenale, 31 : 011 Ihe composi_ 
lioll of the coullullte-es, 31: on 
the appearance of the senate at 
the end of a sCMion, 53. 

Knox, General, At\emlall« in the 
scnate, 88, 89: accompanies 
\Vashington to th", sennt"" 138. 

LoUISIANA. purch8!le of. ISO. 
Lower BTRnch, repr('seutatiOIl in 

th~. 3. 
Legislatur~, national, to appoint 

judges accordhlK II) Randolph's 
plan, 9; tochoosepr",sif\el1t, II. 

I..cgislatnreA. sLilte, proposal to 
r('fer(,l'rlail1 Appoinlmeullito, 10. 

Legislature of Vitjo!:inia, resolution 
of, for the abolition of stcr"'l 
~iol1s,40. 

Lincoln, Abrahall1,eonsultatiOIl of 
the sellate by, pre"iOIl!! to the 
negotiation of a Iteaty, 141. 

MACI.AY, William, rule or, regan!. Iiug Ihe chairman of Il cow

mittee, 32: rul", of, regarding 

absences, 41, 176; on crowding 

bnsiness to 111", end of the se.~
 isioll, 49; on lIecr{'cy of legisla

tive hUsinl'ss. 98: Rccount bv, 

of meeling of Wa~hinglon alid 

th", senate to IIcgolLate a treaty, 

1.,8-139. 


Madison, Jame!!. 011 origination of 
appropn..lion bills, 7; proposal 
of, regardiug appointml'nt". 10; 
on the relative powers of lhe 
pres;(\ent and lIenate under 
the constitution, I;J; 011 delay in 
meeting of the First Congrcu, 
,p; waited upon by a eQnllnil. 
tee or the ~euate, 107: refusal 
of, to Illeel R committee of the 
~(,l1ate, InS: member of a C011l
mittee to wllit UPOll the presi
oent. 109; 1l0minRtions of, fe
jected, II I ; influence of the 
senate on 1l0mitl!ltioilS of. III ; 
appointm",nt5 by, to original ,'a_ 
caudC5. 117: 011 the IISC of spe_ 
dAI IIgent..., 118: on Appoint. 
men!.! during the r(·Ct's..~ to va· 
Callc-1C!1 occurring: tlllrillJ;:' tb", 
predous $elision. 120; cahinet 
n011linati(>n~ of. 121 ; 011 tenure 
of office hill of IS~O, 124; on 
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Index, '9' 
tl~e claim of the aenate to pre. I 
"',\01!-s consultation in the nego- ' 
lllllU:U1 of n treaty, 14' ; 011 cor· 
ru~t101\ of licnaton. 115. 

Marlin, Luther, on the relation of• the president 8Uf' !lellale uuder 
the eonstitu\ioll, I'. 

lIarylaud. ..ena:orll o'f, how chosen. 
l; .oles against two Rnaton 
from eacb state, 6. 

MHS<?ll, Attorney Gcucral, on np
POUltlll,tuUi to: originailltatutory 
vacaUCII:S dunng the recess, J '9. 

MasQII, George, on forbidding tIlt 
s~nate. to originale appropria. 
tlon b.1I\S, 8; on IUL (:xeeUlil'c 
coutlCII, 12: on the elTeet of a 

I coalitiou of the presideut and 
senate, IJ. 

lItassachu.'Ietts, couudllonr. of, how 
chosen,:2; appoiutlllcul5 in, 10; 
election orsenatof'$ of, 19

Messages. Su President. 
Mexico, consultation of the 5(:11· 

ate T<~~arding II treat)' with, 142; 
uegolistion of Il treaty with, 
152-153; treaty of 1803 with, 
157· 

Miuonty. repn~,emation of. 011 
COllllllitleell, 32; rei (llio ll of the 
minority of a committee to the 
n.lajority, 3~: facti oull opposi
\1011 of the. 61,64-65.66, 67, 179; 
restraint of the niles for the lim
itation of debate upon the, 6.! ; 
attempt of, to COlltrol the onler 
of business, 66: gi\'cn RII tllc 
time for speaking in the all 
night sessiOIl, 68

:\liS50uri, joint conlllliuee on the 
admissioll of, 94· 

:'Ilissonri Compromise,debatc over, 
Ij6.

l[Ollroe, James, member of a 
colU",iltee to wait upon the 
president, log: nppointed mill
Istcr to Frallce, 110; 011 ap 
pointme111s, duriug the recei'S, I 
to va("llncies occurring in the 
pre•. ion, lII'S5iOIl, 110; cabinet 
nominlltions of, 121 i lui1itary 
nomination. of, Ill>. 

Morgan. SenRtor on the ~er of 
the senate in the uegollRtiou of 
treaties, 145· . 

Morris, Go.\\'enu~llr, 011 the ("holce 
of sella to,..., 1; on Ihe lIIeans of 
makinJ{ the senate R ch«k o~, 
the hOI1SC, 4 ; on thc compos'

tiot'! of the senate, 4 : proposes 
a \l fe tenurc for scuaton, 4; 
favored three flCllalon from each 
state, 6; 011 resulta of mllkiug 
the vice presi.\ent pre,ident of 
the senate, II ; on tbe lIIode of 
appoi!ltll~ellt adopted by the 
COUSU\1ll10n, ll; unpopularity 
of, with the Republicans, 109

~VaJiqn, Tire, Oil the power of the 
scna~e in the negotiation of 
treaties, 14$. 

JVa!ional /nfdJigencer, on the 
Tight of the governor to appoint 
a sellator in anticipation of a 
vacancy, ' 7. 

Nebraska, resignl1tiou of the sellR· 
lo r of, 19. 

New Engilul(l, dclegates of, urged 
one year for tile tcrm of sena· 
tors. 5. 

New Hampshire, ICRU of fteuaton 
of,3S. 

New Jersey, deleglltcsof, for .I(g_ 
islaLUre of one brauch, , ; eltt
tion of &enRtor of, by R plurality 
vote, 15. 

New York (city), meetiug of the 
First CongreSli at, 38. 

New York (st(l.te), I1mendment pro
'posed by the convention of, 14; 
IIppointlUclits limIer the consti
1111;011 of, 39; p1I.lronflge of, 111. 

Niles Rej!i;Jer, on thc importance 
of a seat in the senate, 177· 

Xomillatiolls, to he confinned h~' 
the senate, according to Hamil
ton's plan, 7; ICcrecy 011, 100
101; Io.l-Il'l!; manlier of votius 
ou. 1')4 -105; 1\I()ole of comnlUlII
c:alion between the presl<1eut and 
seuate on, 104-106, le i -lOS; 
",ode of considering, 104. 107, 
134; rejectioll or, of Wa.~hing
ton, 10'], log; influence of the 
sennte Oil, l oS· 109. 110, III, 112, 
114, uS, 178; limitAtion hy the 
senate of the president" power 
in, 11a-1I4, llO-UI; increase 
in the number of, to be made, 
113; for the cllbinet, 121-1 11. 
See Appoinunellts.. 

Xominee, prodsion for Rh'ing to 
a. OI'portlluilY to defend him
self, 10 1. 

North Carolina, COllvcnlion of, 
ameudmeut prop05etl by the, 9· 

No\"a Scotia, (Inotatio ll froll! 8 
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paper of, on the mode of COD· I 
ducting bUlIiueu ill the senate, 
175

OPPICR, limit.tiOD of lelll1~ of 
office, 12J-1Z5, 127. 128-135. 

Offie'en of the senate, Itow chosen, 
II ; term of, 25-26; aHempl to 
c1I1U1ge the, 65. 

Oregon, treaty for settlemeul of 
llit controversy over, '41. 

Oregou l)iI1, attempt to fix a lillie 
for lllking tlle vote au the, 6-t. 

OriginRI "Rcallcies. See Appoint. 
ments. 

Otis, James, llIotion of, in ge-neral 
court of Mll5!;Rch ulIeUs for pllblic 
sessions, 39. 

Ottomall Porte, trellty with the, 
117. 

.. PAIIUNG OFP," growth of ens
tom, 4S; use of, 45. 46. 

Papel1l, reports or the proceedings 
of the senate and bouse in tbe, 
40. '73. 

Parti6, influence of, all the elec
tion of senators. 18, 19; in the 
senate, IU; influence of, on 
senate officers, 25-26; represeu
lalion of, on the committess. 
JO-32, 33; influence of, in Ih~ 
&enate, So-S~: intensity of, pas
sious, 81. ~e Caucus. 

Paltonflgc, use of, 10 conlrol sella
torial f!1«liol1s, w; \0 comrol 
legislation, 86, 87. 

Peek, James, impeachmcnt and 
trinlof, 167-163. 

Peckh8111, rejection of nomination 
of, r17. 

Pennsylvauill composition of col. 
oninl and stllte legislatures of, I; 
election ohell8tors of, 19. 

Pel/l/SY/!IIwia P.zckd, 011 the char
8Cler of the first senate, 174. 

Peru, flmelulments ""ule hy the 
president to the !real), \\ ith, 145. 

Philips, Samllcl, deciSion in the 
case of, 16, 17. 

Pickering, John, impeachment 
ami trial of, 160-161, 16'); in_ 
81'I.llityof, 160-161. 

Pickering, Timothy, election of, 
as senator, 19

Pincknf!y, Ch8r1e., snggested ro
talion ofselLatol1l, 5; plfln of. pro
vides for I \\'0 houses, 1 ; piau of, 

for election of the mcmbers of 
the upper house, 2; powell! 
gh-en 10 the sellnte h:y flan of, 
8; plat!. of, for the tna of hll
peacllmellts, 9; for appoint_ 
ments, 9, 10; nOI bidden to a 
caucus, 81. 

Platt, Seuator, resignation of, 112. 
Polk, James K., consultation of 

the senate by, prior to the nego
tiation ofa treaty, l.p: rcquuts 
an appropriation for Ihe nego
tialiOIl of a trealy with '?texico, 
152- 153. 

Pouleroy, John, on the rigills of 
congreSli in carr),iug treaties 
illto effect, 158, 

Postmasters, appointment of, 113. 
Presideucy, successiou to, ~3, 2$. 
President, to be tried OIL impeach

meut by the senatc, 9; power 
ilL 8ppomlmenlS proposed to be 
Kiven to the president, I'); to 
be ch~n by tile natiollllliegis
lature, II; by ele-etol'9. 12; 
opinious as to the relati\'e 
powers of the pr6idcnl lind 
sellate uuder the constitutioll, 
13; authoriud lIIeallS of influ
ence 011 legislation, Ss: relation 
of president alld senale ill le~is. 
lallOll, 86-92; lIleuag~ of the, 
85--86 j souren of iuflnence of 
the president, S6; h, f1l1ence on 
legislation through Ihe 1L!ie of 
the \'eto, 86-88; influence exer
cised lhrough the dCllartUlellls, 
88, 8g; litles for the, 92; rule 
imposing secrecy 011 dIe confi
delltial comlll1lnicatiOlls of the, 
99; right of Ihe &enAte to pub
lish the collfilleutilll COllllllnni_ 
cations of the, I'JO; waited llpon 
by II committee, 107-108; power 
of, in ap~illtment5, loS, ll~, 
123; relanon of, to the >'enate 
in nomiulltious, 114: power or 
the, to lise IIpeciAI agents. 117
liS; to fill vacauciell ,luring Ihe 
recess, 116; to apvoillt to oriJ.:i
nlll \'!lCllllcit'8, J 17; 10 originlll 
~tatutory \'QCILllciell, : ,8- 1 19: to 
fiU, .Iuring the receSll, VlLcall
des which had occnrred during 
Ihe pre\'ious ses..~iou, 120; 10 
fiU \'sclluciea creater! during the 
recCS$ h)' reIllO\'als, 170; limila_ 
tion by the senate of the pow. 
er of tlie, in lIominations, 170

" 
'.'. 
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121; power of, to make re
movals, In, Il3. 126, 127. 128
129. 13l-133, 134; abu~e of the 
po....er ofremovlll, 123: elTf'Ct of 
the tenure of office act of 1867 
on the power of, 124; calls 
upon, for the rcuona (If re
1II0\'aI5, 125. 127: proposal tn 
require, to )..oi,'c reasons for bis• 
rcmo\'ais, 125: right of, to 
amend ,or ~jeet a treaty, '45; 
CQrruptlo'IOf, 175. 

President pro Irll/pore of the seu
ate. choice of, 11,24: itnpor
lance of, 20; in succession to 
pr'7Sidcllcy. 'lJ: I)ower of, to ap
p0l111 memher to lfIke the ehalT, 
2,3-24: tenuit of office of, 23, 
24-25; removal of, 23 : Ilppoint
ment of slanding committeel! 
by, 29. 30; right of, to vote 
in the trial of the president 
when there i'l 110 vice president, 
171. 

President of the !leTUlle. Su Vice 
Pr~!lidel1t. 

l"rc\'ious <\I,cstion, lise -of, 59-00: 
opposition to, 61. 

l'fl"ate bills, at the end of the 
ses~ion, 50; "pecial ,llIys set 
aside for, 56; re-introduction of, 
57; reference to ('ourt of claims, 
57: tackiugof. to appropriation 
hin~, 57, 77 : number of, S8. 

Properly, to be the basis of repre
~elltll.tioll in rougres.., :\. 

Property 	 ql'lI.1ificRtion for !leua_ 
ton, 5. 

QUOROM of the ~nate, 4fl---48; 
rule fo.- maintaining a quo.-um, 
42; attempt 10 keep a, by de· 
duction from salary for absences, 
43-44: what constitute!! a, 4-1
4~' means or breakinll" a, 45: 
eir~ct of "pairing off" on a, 
46; refusal of senators \0 vot.e 
in order 10 hrellk, 46--48; bUB'
ness done without n, 48. 

RANDOI.PH, plnu of, pl"O\'i~l~ for 
l'wo houl!e!I, ' ; powera Kwen to 
th'" senate hy pilln of, 7; plnn 
of, for trial. of impeacillllenls, 
9; for appowtmen15, 9- .• 

Rawle, William, on amenab,iltyof 
members of cong-nu to im-I 
peachment, 160. 

Reed, Speaker, decision of, 80. 

RemovRls, 122-135; opinions re
garding the power to make, 122, 
123, ,'26: calls "POll the presi. 
dem to give hi, reasons for 11l8k_ 
ing, 125, 126, 127; "'port of 8 
senate I;Ommitlee on Ihe right of 
the president to make, 127. Su 
Tenure of Office Ac'S. 

Re-nomillaliollS, made by jnckson 
alld Tyler, II [; by johnson, 
[28: restriction of, 129. 

RepresenlatiCl'll, in the continental 
cong"'ss, 3; in congrell5, 3, 4; 
of the 9talea iu the &en"le. 7. 

Representati"es, provision of the 
c:onalilulioll reKllrdinl« election 
of, 15: flltempl3 of, to obtain 
nominfltions, 18. 

RepuhJican~, majorit), of, in tile 
$euate, 25. 65 ; crillcis.m of acts. 
of, by Chase, 161; opinions of 
certalll, on the impeachment of 
johuson, 165. 

Re\'enne bills, to originate in the 
house, 7; to be amended by the 
senat~, 8; filling, by unanimous. 
COllsellt, tbe time for takiutt a 
.ote on, 6.t: "re bills reducmg 
revenue, 71-72. 

Rhode IsIIlUd, councillors of, how 
chosen, 2 ; purchase of vOles for 
senator of, 20. 

Rotatioll of 8enat<)T$, 5. 
Rules (of the house of repre5eU\A

live!!), for the preservlltion of 
order, 22: 011 reporti!!!; of appro
priation bills, 13-75; restricting 
legi-slation ollllppropriation bills, 
19. So. 

Roles (of the5eIlRte), proposals for 
allielldment of tile, 21, 21, li9; 
for p",5ervingonler, 22, '75: (or 
filling the chair, 23; for the 
choice of theconlluittee!!, 26, 27 ; 
sllspension of th~, '9":\1 ; r~
latillg ahsencu, 41 ; for mal~l
tailling a quorulII, 42-43; reqlllr· 
ing a &eIlRtor 10 vote, 46; pro
posed to prevent Imrry lit the 
end 50' on lhe order or busi
ne!'~, 53":54 ; 011 tl,e in.trodnctio!l 
of bills, 54! on unfilllshed bnsl
ne-u, 55. 58, 59: restricting the 
re_iUlroduction of priVille claims, 
57; forbidding putting private 
claims on appropriation bills, 
51-58; for the limillltion o~ de
hille, 59,60, 61, 62, 63; failure 
of attempts to challge the, 67 : 
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re~latil1g the sending of appro
pnation bills, 70; resU"lcting the 
amendment 0 r appropriation 
bills, 77, 78; imposil1g $eC.recy, 
99; on nominatiol1s, 10, 100; to 
gh'e a nominee an opportunity 
lO defend hiouelf, 101; illlJlO'l* 
log a penalt)' for the disclosnre 
of confidential documents, 102; 
regulating lhe mode of CQUIIIIU· 
uication on noulinalions, 105; 
ou the reference of nominations 
10 a committee, !O"J:. imposing 
secrecy on 1I0mluatious, 1'5
136; for the trial of impeach. 
mellt.!l, 167-169· 

Rules, of Maclay, 32, 38, 41, 48; 
joint, 10 prevent crowding of 
bills 10 the end of Ihe 5ession, 
51,52; suspension of joint, 5 1

5'·
Russia, nomination of Short AS 

minister to, 110; trealy with, 
153· 

SALARY. Set! SenatoB. 
Secrecy. of legislative blisineJl,.~,

911 ; of eltecnlive bnsiness, 98
99; remo\'ai of injunction of, 
101; rule iIllPOSing a penalty 
for violation of, t02-103; rule 
inlposiug, on treaties, 135-136. 

Secret Sessions, 38-40, 9&--103, 
135-136, 170"""171, '73; reasons 
for, sn~ntested by Washinglon, 
39; objections to, 39-~o; jeal. 
ousies of the senate. 011 aet:Qullt 
of, 40; abolition of, in legisla· 
tive session, 40, 83,99; useless-
neu of, 101-102, 136; arguments 
for the aholition of, 103. 136. 

Secrelary of the senate, tenure 
of office of, 25. 

Se<:retaries, relfltion of, to the ~"en· 
ale, in appointments, 114· 

Sedgwick, Senator, on the proprio 
ety of a CQrnmillee waiting 
npon the president. 107. 

Senate, formatio n of the, in the 
couvention, 1-14; repreijeub. 
tion in the, 3. 7 ; to be a chl'c:k 

./ on the house, 4; nnmber of 
Ulembfors in, 6, 173; powers 
given 10 the, hy varlou!! plans 
submitted, 7, 8, 10; espeCIed 
that senate sit COlu.tantly, 8; to 
choose ils presillinK officer, II ; 
to choose pl'e'Sident ir nO candi· 
date bas a majority or the ,"otes 

of tile electors, 12; Objections 
to c:onfirmatioll or nominations 
by the, I] ; opinions all to the 
power of the, 13, 14; election 
of members of, aud orgoniUltioli 
of the, 1~-37; to judge of the 
qualificalloll aUlI eleC:lion of its 
melllbel"1l, 16 ; to have power 10 
tltpel a member, 16; 10 regu· 
ISle the admi!l$ioll of senators 
of lhe secede() states, 18; or· 
ganization of, 20, 26; presiding 
officer of, 20-25; rdation of, to 
tile vice president, ll; preser· 
vation of order in tile, ll, l2, 
175-176; denHxratic party, a 
majority in the senate, 25, l6; 
committees of Ihe, l6-37, (see 
Comlllittees); chslllber of tile, 
38, 178; as a k!o:islative: boll", 
3!:1-97; secret se~sions of the, 
38-.;0, (St!e Secret SesSioIl" ); 
onler ot proc:i!dure, 48-59, 173, 
175; quorum of the, 40-48, (see 
Quor'IIII ) ; length of days session 
of tile, 48-49; IlOur of 8ssem· 
bdllg, 4~'49; a(\jonmment of, 
o"erThursday. Friday, and Sat· 
urday, 49; seuiolls of IlIe, 011 
Snnday, 49; C\"eniug sessious, 
49, .so; crowding of busine!5 to 
the em1 of the ses.sioll. 49 " 52; 
disorder in the, at Ihe close of II 
session, 53; morning hour of 
the, .53-54; !imi\atious of dc
bate, 5~, (see Debate); all 
lIight 8e!i8iolls of the, 67 ; popu
lar diSflpproval o f the achon 
of tile, 67; appropriation bills 
in the, 68-80, (see ... ppropriation 
hills) ; party iuflnellce ill lbe. 
80-8.5, (see PHrtie~) ; relation of 
the !?I"e$ident ami !!Cuate in leg· 
islatlon, 85'92; reilition of the 
sellate sIIII h ous!! in I~gislation. 
92-97; llristocratic te\l(lende~ 
of the enrly sellllle, 92 ; nssump. 
tioliS or SUpl:riority, 92-93: 
communication with ti,e howse. 
9l-93; inde]lelllience of lhe 
llOUse, 9.\-1}4; number of bills 
introdnced in lhe, q5-¢; illl • 
parlance of meuures introtiuo;:t'lI 
by the, 97, 1;6; all 8n execu· 
tive body. 9&--158: secret fe~· 
sions on eltecuth'e busineu, g!S
103; decision of lhe, on ilS 
right to publish CQnfiden· 
tial COI1I1lIUIlic:aliol1s or tIle 
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president, 100; share of in ap. 
po!n1melllS, 104-135, (;tt: .o\p. 
pomlments);remo\'al,.,122-135, 
(!u Removals and Tellllre of 
Office Acts); treaties, 135-158, 
($t'<i!' Treaties); judicial func· 
lion!l of Ibe, 159-172: jurisdic
lion of the, iu impeachmeuts. 
159-160; organization of, I15court 
for the trial of impeachmCllla, 
.'68-160), (see Impeachments); 
IInportal'ceof lhe, '73, 176, 177; 
reports of the pr~edillgsof, ill 
the papers of the day, 17.1 ; called 
"The Rich Mlln's Club ", 175 ; 
dch!lte in the, 175, 176, 178: de· 
corum !lnd dignity of the, 176
Ii]; importance of a seat in 
the, 173-174, In, l&i; charae 
ter of, 177, 178; resemblallce 
of, to the house, 178. Set Rules, 
Offieers, Adjourumenl, Clock, 
Bills, 

Senators, election of, 2, 19, 20; in. 
fluence of party in the election 
of. 18, 19, 80; terms of, Ilro

'95 

\'o:e, 48: time at which tenn 
expires, 52-53; scramble for the 
floor, 53; atlt:mpho to obtain 
power to rc~ealJ, b5; reference 
to, in tbe .. lillutes, 92; mle im. 
posing penally for the vioJatiOf' 
of secrecy by, 101-102 ; influence 
of, on 1I0lllil1aliollS, loS, t 10, 
111-113: time of, oc:cupied by 
the dilltribnliou of patr01laJ.,'I'!, 
1.13.; relie~ affordtd to, by the 
CIVil service reform, 116; a 
civil officer, amenable to im. 
peaeilment, 160; 1Iumber of, 
165; rcsign!ltion of, 10 become 
mayors, 174: electi01l of, as 
representatives, 'H: wealth of, 
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